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Assessing Financial Resource Capability on Insurance Claims
Management in Nigeria: The Moderating Role of Information
Technology

Ehiorobo, Osa Abraham?

Abstract

This study examines the extent to which financial resource capability impacts claims
management in the Nigerian insurance industry and also attempts to determine if this
process is moderated by information technology. Given the numerous litigations arising
from claims default, the Nigerian insurance sector has earned itself a bad reputation
with the consequent customer apathy. However, it is also noteworthy that most of these
insurance companies do not appear to possess the financial capacity to meet claims
obligations as they arise, perhaps, due to low capitalisation, poor risk assessment and
solvency constraints. The research is a quantitative design that utilises the survey strat-
egy. It is predicated on a philosophical foundation of positivism and ontological orienta-
tion of objectivism. 17 insurance companies were included in the study using the strati-
fied sampling technique. 280 questionnaires were distributed to the 17 sampled compa-
nies out of which 235 were returned and found usable for the study. Data was analysed
using the Andy Hayes Process v3.3 for regression. Findings from the study revealed
that financial resources and information technology have statistically significant relation-
ship with claims management but the relationship between financial resources and
claims management is not significantly moderated by information technology.

Key words:
Financial capability, claims settlement, information technology, payment systems, mod-
eration.

JEL Classification: G22, 033
Received: 18.11.2020 Accepted: 3.12.2020

Introduction

Claims handling in the Nigerian insurance industry leaves much to be desired as
this aspect of the industry value chain is, perhaps, the major factor militating against
the growth of the sector. Claims settlement has been described as the mirror through
which the public sees the credibility of the entire insurance industry (Damodar, 2017).
Due to poor claims payments history, the Nigerian insurance sector has earned itself a
pariah industry status resulting in low patronage and customer apathy (Barbington-
Ashaye, 2014). When individuals and corporate organisations obtain insurance policies
to mitigate their risks against the unforeseen, they hope for prompt and stress-free
indemnity in order to recover from an unexpected loss when they do occur. However,
when the insurer fraudulently or deliberately declines liability for claims payment, such

! Ehiorobo, Osa Abraham, Department of Business Administration, University of Lagos, e-mail:
newdawnabraham@yahoo.com
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an insured person or organisation will not only refuse to do any form of business with
an insurance company but may discourage other people from doing so (Damodar, 2017).
Claims settlement is the lifeblood of insurance business as this has a lot to do with their
reputation. Daniel (2013) opines that failure to settle claims promptly has impacted ne-
gatively on insurance business in Nigeria.

Financial capacity is, perhaps, the most crucial resource an insurance company
requires to survive and perform its obligation to the insuring public which is to settle
claims when they do occur. Every organisation requires a strong financial background
which may include equity capital and other forms of short and long term finance (Owu-
alah, 1996). For an insurance company, premium earnings constitutes a large portion of
the funds they require for normal business operations and claims settlement. This per-
haps, explains why risk assessment and risk pricing are very important determinants of
survival of insurance companies (Isimoya, 2013). It is instructive to note that any firm
operating in the industry that cannot settle claims promptly is supposed to be sanctioned
by the regulatory authorities, although this may be far from reality in the Nigerian situ-
ation (Ujunwa & Modebe, 2011).

Information technology is a major business enabler in every industry, including
insurance. With improved adoption and utilisation of information technology, every as-
pect of insurance transaction along the value chain can thus be enabled for better per-
formance (Deloitte, 2017). For instance, payments for premiums by customers can be
automated or made online while claims settlement can easily be boosted by online
transactions which will eliminate unnecessary delays and improve customer experience.
Other areas where information technology can be applied in the insurance value chain
includes product development, sales and distribution, new business underwriting and
customer care (PwC, 2003). The business value that any organisation can derive from
information technology that may culminate in improved corporate performance is well
documented in the literatures as no modern organisation can survive without embracing
information technology (Cakmak & Tas, 2012; Obradovic, Ebersold & Obradovic, 2015;
Powell & Dent-Micallef, 1997; Singhal, 2014).

Statement of the Problem and Research Gap

The Nigerian insurance industry cannot be said to be a major contributor to the
nation’s economy due to its poor performance. The industry accounts for a paltry 0.12
percent of gross domestic product [GDP] (Daniel, 2014), insurance penetration rate is
0.3 percent (Swiss-re Sigma, 2016) while insurance density is $6.2 (Agboola, 2019). In
a country with estimated population of 206 million people (Worldometer, 2020), there
are only 3 million people having any insurance policy of some sort (Agboola, 2019). The
inability of the sector managers to develop the market is, perhaps, due to the damaging
image and reputation it has earned for itself as a result of frequent claims delays, pay-
ment defaults or outright avoidance of claims liability (Babington-Ashaye, 2014; Gbede,
2003). Poor claims management characterises the industry as most claims requests can-
not be met expeditiously either due to financial constraints or unnecessary delays in
claims settlement due to manual methods of claims processing. The low levels of sol-
vency and inability to acquire relevant information technology infrastructure that can
improve efficiency and effectiveness in the claims management process calls for urgent
attention to save the industry from collapse. Most previous studies have tended to
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concentrate on claims fraud, inadequate capital and lack of skilled personnel (Aje-
munigbohun, S.S., Isimoya, A.O. & Ipigansi, P. M., 2019; Oke, 2012) as the major cause
of poor insurance claims management in Nigeria without considering the impact of fi-
nancial capacity and the role of information technology in enhancing the claims mana-
gement process. This research is, however, conducted to fill this gap by examining the
extent to which financial resource capability impacts claims management and also to
determine if the relationship between financial resource capability and insurance claims
management in Nigeria is moderated by information technology.

1 Methodology
1.1 Theoretical Framework and Literature Review

a. Theoretical Underpinning: Strategic Choice Theory

The theory of strategic choice can be credited to the work of John Child (1972).
Harney (2016) posits that prior to the early 1970s, the way enterprises were understood
was highly deterministic and functional in nature without consideration for the agency
function of management. The benefit of the theory is predicated on the amount of
discretion management has in charting a strategic direction for the organisation (Child,
1997). Strategic choice theory has become more relevant due to the ever-changing na-
ture of the global environment in which businesses operate. Harney (2016) believes
that while the traditional role of management is well appreciated and documented, the
concept of strategic choice in its contemporary form came to the fore with the work of
Kochan, McKersie and Cappelli (1984). The authors opine that managerial discretion was
highly required through strategic choice in understanding the dynamics of the operation
of industrial relations and human resources management practices.

An overriding significance of strategic choice as a management theory is derived
from its ability to bring managerial agency and corporate decision-making more su-
ccinctly into the managerial equation. Because managerial discretion is crucial to how
an organisation chooses to compete in the marketplace, strategic choice is a necessity
for making such high profile decisions. In view of whether an insurance company choo-
ses to build its financial resource capability by further enabling it with information tech-
nology to meet its claims obligations is a strategic choice that is at the discretion of
senior management hence this theory is relevant to this study.

b. Literature Review
Building Financial Resource Capability

Financial resource is one of the key organisational resources that are required for
business start-up, survival and growth. Every business enterprise requires money to
produce and deliver value for their customers. In order to achieve this, a strong financial
capacity must be built to enable the company hire and maintain a talented work force,
acquire physical and technological assets and provide outstanding goods and services
that customers desire. Enz (2008) opines that organisations that are financially strong
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and stable can respond quickly and authoritatively to new business opportunities,
withstand threats from the environment and gain competitive advantage. Although fi-
nancial resources cannot be said to be unique, rare or difficult to imitate, the possession
of strong financial power is a veritable basis of achieving competitive advantage. Harri-
son (2003) however avers that a company requires a powerful and steady cash flow,
low gearing or levels of corporate debts, strong credit rating, access to reasonably low-
interest capital and a good reputation for credit worthiness. Highly profitable organisa-
tions with low leverage and high levels of liquidity are investors’ choice. In hypercompe-
titive environments, financial resources are required to wage battles against powerful
competitors.

Building a powerful resource capability by an insurance company starts from capi-
talisation. It is instructive to note that the Nigerian insurance industry is grossly under-
capitalised which explains why it is a poor performer in the global insurance business
(Babington-Ashaye, 2014; Kuye, Adebisi & Ehiorobo, 2020). Czartoryski (2019) opines
that the entire industry capitalization is N300 billion which translates to $833 million.
This amount is too meagre to cover multi-billion oil and gas businesses hence a paltry
30 percent of oil and gas insurance is presently covered by local insurers while 70 per-
cent is taken abroad mostly to European and American insurers thus leading to capital
flight (Agboola, 2019).

Another major source of income for insurance companies which, perhaps, forms
the backbone of claims payment is premium incomes. Premium is the money paid by an
insured after taking up a policy to enter into an insurance contract. The total amount of
insurance premium written in Nigeria in 2015 was $1,420 million consisting of $974
million for nonlife and $446 million for life insurance. This amount accounts for 0.03
percent contribution to global premium receipts for 2015 (Swissre-Sigma, 2016). South
Africa dominates Africa’s insurance market accounting for $46 billion out of the total $64
billion premium earnings for the whole continent and contributing 1.01percent to global
insurance premiums (Soares, 2017). It is therefore not surprising that insurance com-
panies in Nigeria lack the capacity to pay claims promptly and meet other financial obli-
gations due to their weak financial capacity. However, for any player in the industry to
achieve competitive dominance, it must build its available sources of finance into a ca-
pability that is unrivalled by the competition. The decision to build any major resource
into a capability for competitive advantage is a strategic choice that is the prerogative
of senior management.

Claims Management

A Claim has been described as the heartbeat of insurance as it is regarded as the
moment the insurer honours its obligation in the insurance contract entered into with
the insured. Asokore and Nwankwo (2010) opine that a claim is the demand made by
the insured person on the insurer to pay indemnity under a policy. Vaughan and Vaughan
(2008) aver that an insurance claim is a notification to an insurer that payment is due
for an amount of money agreed upon as stated under the policy. Isimoya (2000) argues
that claims payment is the sole reason for the existence of insurance firms as they are
legally bound to honour claims settlement in accordance with the terms of the policy.
When a loss situation occurs, the insured is awakened to the reality that he/she has
taken some preventive measures to mitigate the loss and hence would have to turn to
the insurance firm for payment of indemnity as agreed under the policy. Kuye et. a/
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(2020) notes that customer experience on the modalities employed by the insurance
firm during claims processing and payment constitutes the most important factor defi-
ning the relationship between insurer and the insured.

Claims expenses, perhaps, account for the highest cost burden of insurance com-
panies hence no insurer can afford to toy with the claims handling function (Angima &
Mwangi, 2017; Bates & Atkins, 2007). For effective claims management, precautionary
measures to prevent or minimize loss must be undertaken by the insurer. Also, before
claims are paid, the insurer should ensure that the insured did what was required of him
to minimize loss when the insured event occurred (Fernandez, 2009; Isimoya, 2000).
Effective claims management has significant impact on an insurance company’s bottom-
line as it has implications for costs and customer acquisition and retention (Angima &
Mwangi, 2017; Michael, 2008; Rose, 2013; Yusuf & Dansu, 2014). Claims represent a
huge liability for insurance companies as they are expected to indemnify any insured
person or organisation in case an insured event occurs.

Insurance companies are duty bound to investigate the circumstances leading to
a loss before making any claims payment to avoid being defrauded. Claims fraud abound
in the insurance industry worldwide either as sole operators or syndicate fraud which
has led to huge losses in the industry (Ajemunigbohun, Isimoya & Ipigansi, 2019). Kuria
and Morange (2014) believe that fraud is an omission or intention by a person to gain
an undue advantage through dishonest dealings by knowingly hiding, suppressing,
misrepresenting, destroying, non-disclosure of material facts relevant to a transaction
and abusing financial responsibility or the position of trust occupied by the official.
Singh, Parekh, Indge, Bali and Torpey (2011) opine that fraud in the insurance industry
range in level of severity from slightly exaggerated claims to deliberate acts such as
staff-induced fraud, brokers and agents-related third-party fraud, insurance applicants
and surrender of policy or claimants. When fraud occurs, it weakens the financial ca-
pacity of the insurer and undermines its ability to indemnify genuine claimants and un-
derwrite lucrative contracts.

An efficient claims management system is required to ensure that a model for
effective fraud prevention, detection and control is put in place by an insurance com-
pany. It also requires that proactive measures are taken to deal with genuine claims,
minimize unnecessary costs, handle claims expeditiously, reduce delays and disputes,
minimize the costs of litigation and make robust plans for prompt settlement of claims
(Ajemunigbohun et a/,, 2019; Angima & Mwangi, 2017; Leverty & Grace, 2012).

Information Technology

The business value of information technology (IT) is perhaps well established in
every business operation and has thus become a major differentiating factor for firms
jockeying for market share and competitive advantage. O'Brien (2003) posits that infor-
mation technology is a computer-based information system that combines computer
hardware and software, the internet and other telecommunications networks to convert
data into information as may be required by end-users and for business application.
Obradovic et al. (2015) observe that much of the increase in global productivity in the
last decade can be attributed to improvements in information and communications tech-
nology. Several studies have been carried out to establish the strategic advantages of
information technology usage in business firms. For instance, Cakmak and Tas (2012)
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believe that information technology enables an organisation to minimise costs and ma-
ximise revenues and therefore, a veritable avenue of attaining a desired level of compe-
titive advantage. IT enhances operational efficiency and effectiveness and can be used
to orchestrate the strategy a business may adopt to compete in the marketplace (McFar-
lan, 1984). Information technology can be incorporated into the major activities of a
company'’s value chain to create or improve sustainable competitive advantage (Mata,
Fuest & Barney, 1995; Porter & Millar, 1985; Singhal, 2014). Claims can be handled
faster as online platforms for interacting with the customer as well as conducting inves-
tigation and analyzing data regarding similar cases are automatically provided by inter-
net search engines. Artificial intelligence which has become the new game changer in
every industry can easily be applied to enhance faster, more accurate and reliable claims
processing (Deloitte, 2017; Scor, 2018; Shabbir & Anwar, 2015). Payment systems are
made easier through electronic banking and other fund transfer capabilities that are
internet-enabled.

Conceptual Model

The conceptual model shows the relationship between financial resources (predic-
tor variable) and insurance claims management (dependent variable) while information
technology is depicted as the moderating variable.

Figure 1 Conceptual Model

Information Technology
- Computer Hardware
- Software

- Internet

- Social media

- Telecommunications
networks

Financial Resources
- Adequate capital
- Premium Earnings

Claims Management
- Claims reporting
- Claims

- Cheap Loans investigation
- Easy access to - Claims fraud
credit prevention

- Budgetary Discipline - Claims processing

- Claims settlement

Source: Author (2020)
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1.2 Research Objectives, Methodology and Data

Aim and Objectives of the Study

The main aim of this research is to assess the impact of financial capability on
claims management in the Nigerian insurance industry. Specifically, the study intends
to:

1. evaluate if any relationship exists between financial capability and claims ma-
nagement; and

2. determine if information technology moderates the relationship between finan-
cial capability and claims management in the Nigerian insurance industry.

Research Questions
In order to address the objectives, the following research questions are presented:

1. Does any relationship exist between financial capability and claims manage-
ment in the Nigerian insurance sector?

2. To what extent does information technology moderate the relationship be-
tween financial capability and insurance claims management in Nigeria?

Research Hypotheses

1. Hol: There is no significant relationship existing between financial capability
and claims management of insurance companies in Nigeria.

2. Ho2: The relationship between financial capability and insurance claims mana-
gement is not moderated by information technology.

Research Design

The research adopts a quantitative cross-sectional survey design based on the po-
sitivist philosophy and an ontological orientation of objectivism. The reason for the cho-
ice of this design is due to the fact that data relating to this study are empirically testable
for proof and verification.

Sources of Data, Sample Obtained and Data Collection Technique

The data for this study was obtained from17 insurance firms sampled from the 56
registered underwriting firms in Nigeria using the stratified sampling technique to obtain
samples that included 4 life insurance companies, 10 non-life insurance firms and 3
composite insurance companies. A questionnaire divided into three parts with items to
measure level of acquisition of financial resource capability makes up the first section.
The second part consists of items measuring knowledge, adoption and usage of infor-
mation technology while the third part consists of items measuring claims handling,
processing and settlement by insurance companies. A total of 280 questionnaires were
administered to the senior staff of these companies out of which 235 were returned and
found usable.
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Description of Variables

The variables of interest in this study are one dependent (Claims Management) and
one predictor variable (Financial Resources) while Information Technology was adopted
as a moderating variable.

Data Analysis Technique

Data for this study was analysed using the Andrew Hayes Process Approach v3.3
for measuring interactions between variables in regression. This method adopts the
grand mean centring which is a process of transforming a variable into deviations around
a fixed point. It is usually very important to centre variables when trying to establish
interactive effects between two or more independent variables as it makes the &s for
lower-order effects very easy to interpret. Thus, when the Andrew Hayes Process tool is
applied, centring is automatically effected with SPSS (Statistical Package for the Social
Sciences). Consequently, it is easy to determine the effect of the predictor at the mean
value of the sample and the average effect of the independent variable across the range
of scores for the other predictor.

Model Specification

The regression model for the interaction effect between the exogenous variable
(Financial Resources) and the moderator (Information Technology) is given thus:

Yi = (b + blA+ BBi +B5AB) + e (1)
ie. Claims Management = (b + &FR + bITi + 55 Interaction:) + e (2)

where b = intercept, &1 = represents the relationship between claims management
and financial resources when information technology is zero. And £, represents the re-
lationship between claims management and information technology when financial re-
sources is zero; bsis simply the interaction between the two predictor variables while e;
is error term.

2  Analysis and Discussion

The model summary in Table 1 shows that R = . 56 which indicates a positively
strong and significant relationship between financial resources and information techno-
logy. R? which is the measure of the variability in the endogenous variable explained by
the predictors is about .32 and all significant at .0000.

Table 1 Showing the Model Summary of the regression analysis
R R-sq MSE F dfl df2 p
.5644  .3186  .6000 35.9995 3.0000 231.0000 0000

Source: Author’s computation (2020)
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Table 2 shows the regression analysis for the independent variable (Financial Re-
sources) and the moderator (Information Technology). From the analysis, it can be de-
duced that 6 = .0189; 95% CI [-.0565-.0943]; t = 91.2433, P = .6213 which is an
indication that the relationship between financial resource capability and claims mana-
gement in the Nigerian insurance industry is poor and not significantly moderated by
information technology. Also, that 0 lies between the lower and upper limits of the con-
fidence intervals equally shows non-significance of the interaction between financial re-
sources and information technology.

Table 2 Showing the Model Coefficients of the Regression Analysis

coeff se t P LLCI ULCI
constant 4.7333 .0519 91.2433 .0000 4.6311 4.8356
FINANCE .4521 .0549 8.2417 .0000 . 3440 .5602
INFOTECH .1738 .0501 3.4723 .0006 .0752 L2724
Int 1 .0189 .0383 .4947 .6213 -.0565 .0943

Product terms key:
Int 1 : FINANCE x INFOTECH

Table 3, which further shows the R-2 Change, indicates the additional variation in
the dependent variable as a result of incorporating the moderator variable which is zero
and non-significant.

Table 3 Showing the Test(s) of highest order unconditional interaction(s):

R2-chng F dfl df2 p
X*W .0007 .2447 1.0000  231.0000 .6213

Focal predict: FINANCE (X)
Mod var: INFOTECH (W)

Table 4 Shows the Linear Model of Predictors of Claims Management

b SEB t p

Constant 4.73 0.052 91.24 p <.001
(4.63, 4.83)

Finance (centred) 0.45 0.055 8.24 p < .001
(0.34, 0.56)

Infotech (centred) 0.17 0.050 3.47 p <.001
(0.07, 0.27)

Finance x Infotech 0.02 0.038 0.49 p=.62
(-.05. 0.09)

Note: RZ = .32
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Table 4 shows the linear model of the predictors. The summary table indicates that
both financial resources and information technology have positive and statistically signi-
ficant relationship with claims management (Finance, b =.45, p < .001; Infotech, b
=.17, p < .001). However, the interaction effect between information technology and
financial resources is a mere .02, p =.62 which reveals a non-statistically significant
relationship.

3 Discussion

Results of the analysis carried out on the data reveal that there is a positive and
statistically significant relationship between financial resources and claims management
in the Nigerian insurance industry (6 = .45; P =.000). Consequent upon this, Holwhich
states that there is no significant relationship between financial resources and claims
management is therefore rejected. In addition, Ho2 which states that the relationship
between financial resources and claims management is not significantly moderated by
information technology (6 = .018; P = .6213) is hereby accepted because even though
there is a weak interaction effect, the relationship is not significant. From the model
summary it can be deduced that both financial resources and information technology
have a strong and statistically significant relationship with one another and with the
dependent variable, R = .56, P =.000 while at the same time R? which is the degree of
variability in the dependent variable explained by the predictors is .32 with Fratio at
35.99 indicating a good model fit.

Given the above scenario it can be deduced that the Nigerian insurance industry
has a long way to go in the adoption and application of information technology in its
operations. This is consistent with the findings of Babington-Ashaye (2014) and Kuye
et. a/ (2020) that both reveal that the poor performance of the insurance sector in Ni-
geria is partly attributable to the low adoption and usage of information technology. It
is instructive to note that as at the present moment in 2020, there is no Nigerian in-
surance company that has deployed artificial intelligence in its operations (Kuye et. al,
2020). Even investments in the other forms of information technology has remained
abysmally poor (Ujunwa & Modebe, 2011). Due to poor adoption of information techno-
logy in processing claims for clients, the claims settlement process is usually slow and
mostly frustrating to the claimants thereby creating a sour relationship between the
companies and their customers. This also, perhaps, explains the very negative per-
ception of insurance business generally in Nigeria by the public who hardly voluntarily
purchase insurance policies unless they are compelled to do so when it is compulsory.

Conclusion and Recommendations

This study was conducted to assess the relationship existing between financial re-
source capability and claims management in the Nigerian insurance industry and to de-
termine if the relationship is moderated by information technology. 235 questionnaires
were analysed using the Andy Hayes Process v3.3 for moderation. Findings from the
research reveal that although there is a positive and statistically significant relationship
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between financial resource capability and claims management, the relationship is, ho-
wever, not significantly moderated by information technology. This finding is a clear
indication of the low level of adoption and deployment of information technology in the
operations of insurance companies in Nigeria. Given the poor claims settlement history
in the Nigerian insurance sector, it is not surprising, therefore, that the industry’s per-
formance is abysmally poor with very low contribution to the nation’s GDP.

Based on the findings of this research, it is hereby recommended that:

1. Insurance companies in Nigeria should invest more in information technology,
especially artificial intelligence, to improve claims management and their ove-
rall corporate performance;

2. The insurance industry should strengthen their financial capability through re-
capitalization and improved premium earnings in order to be able to meet cla-
ims obligations as they arise; and

3. Embrace the adoption of Solvency II which will make it mandatory for every
operator in the industry to have the financial capacity to settle any claims that
arises from the risks they underwrite.

Suggestion for Further Research: This study is a cross-sectional survey design
for which data was obtained from only 17 out of 56 registered underwriting insurance
firms in Nigeria. Perhaps, a longitudinal study incorporating more insurance companies
outside the ones included in this study may produce a different result.
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Podnikatel'ské modely v cirkularnej ekonomike!

Miroslav Jurkovic?

Business Models in the Circular Econonomy

Abstract

The concept of circular economy Is a new way of finding relationships between individual
ldustries, consumers an natural resources. It represents an economic system model in
which products are produced in closed circles or cycles. The implementation of the cir-
cular economy is gradually changing and will change the nature and intensity of virtually
every industry without its reproductive cycle. Producers, especially in fast-growing in-
dustries, will need to develop innovative business models that comply with the principles
of the circular economy.
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Uvod

Cirkularna ekonomika je charakterizovana ako regenerativna ekonomika, ktorej cie-
f'om je zachovat’ Co najvacSiu hodnotu vyrobkov a materidlov. Koncepcia cirkularnej
ekonomiky je novym spdsobom hl'adania vztahov medzi jednotlivymi odvetviami, zakaz-
nikmi a prirodnymi zdrojmi. Predstavuje ekonomicky systém, v ktorom sa produkty rea-
lizuji v uzavretych kruhoch alebo cykloch. Vyustenim tohoto procesu by malo byt vy-
tvorenie uzavretého systému, ktory umozni dlhd Zivotnost’, opatovné pouZzitie, renova-
ciu, opatovnu vyrobu a recyklaciu vyrobkov a materidlov. Ide tak o systémovy model,
ktorého jadrom efektivnost’ zdrojov a ich maximalne vyuZitie nad ramec tradicného
dodavatel'ského retazca.

Implementacia cirkuldrnej ekonomiky postupne meni charakter prakticky kazdého
odvetvia bez ohl'adu na jeho reprodukény cyklus. Pre vyrobcov najma v rychlo rastucich
odvetviach bude nevyhnutny vyvoj inovativnych podnikatel'skych modelov, ktoré budud
zodpovedat’ principom cirkularnej ekonomiky. V prispevky sme sa zamerali na cirkularne
podnikatel'ské modely a pristupy k ich vyuzitiu v novom ekonomickom systéme. Venovali
sme sa tieZ starupom ako atraktivnym podnikatel'skym formatom v prechodnom obdobi
z linedrnej na cirkuldrnu ekonomiku. Sustredili sme sa na cirkuldrne podnikatel'ské mo-
dely, ktorych vyuzitim by nositelia myslienky a/alebo podnikatel'ského napadu mohli eli-
minovat’ niektoré limity a bariéry ich Uspesného a efektivneho fungovania.

! VEGA 1/0587/19 MozZnosti a perspektivy vyuzitia marketingu v prechodnom obdobi na cirkularnu ekonomiku
v SR ako novy podnikatel'sky model

2 Mgr. Miroslav Jurkovi¢, Ekonomicka univerzita v Bratislave, Obchodnd fakulta, Katedra marketingu,
Dolnozemska cesta 1, 852 35 Bratislava, externy doktorand, miroslav.jurkovic@euba.sk.
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1 Metodika prace

Ciel'om prispevku je poukazat' na moznosti tvorby a implementacie podnikatel-
skych modelov v podmienkach prechodu na cirkularnu ekonomiku so zretel'om na star-
tup ako Specificky podnikatel'sky format. Vzhladom na aktudlnost’ danej problematiky
sme pri koncipovani nasho prispevku konstatovali absenciu relevantnych teoretickych
podkladov ako aj algoritmov pre nenarocné vyuzitie tychto modelov v praxi. Najskor sme
vychadzali z primarnych teoretickych poznatkov, zaoberajlcich sa podstatou a Specifi-
kami podnikatel'skych modelov, vyuzitelnych predovsetkym pre etablované podniky.

Nasledne sme sa sustredili na relevantné zdroje, ktoré sa zaoberaju cirkularnymi
podnikatel'skymi modelmi. Poukazali sme na ich hlavné piliere (prvky, nastroje), najma
zakaznikov, tvorbu a dodanie hodnoty zakaznikom a aktivity konkuren¢ného rozsahu,
ktoré su zakladnym predpokladom pre vytvorenie a dlhodobé udrzanie priaznivého po-
stavenia na trhu a v odvetvi.

NasSou ambiciou nebolo predlozit’ Uplny a/alebo masivny prehl'ad podnikatel'skych
modelov a cirkuldrnych podnikatel'skych modelov. Sustredili sme sa na tie z nich, ktoré
s v literdarnych zdrojoch uvadzané ako optimalne s redlnym potencidlom vyuzitia
v praxi. Objasnili sme tiez Struktiru modelu CANVAS, ktory je pre svoju komplexnost’
povazovany za kl'iCovy podnikatel'sky model v podmienkach cirkularnej ekonomiky.

V nadvéznosti na charakter cirkularnej ekonomiky ako nového systémového mo-
delu, zalozeného na technoldgiach a inovaciach sme sa v zaverecnych Castiach prispevku
venovali podnikatel'skym modelom startupov vznikajlcich ¢i posobiacich v podmienkach
cirkularnej ekonomiky. Formulovali sme nazory, tykajlce sa vhodnosti a opodstatnenosti
niektorych cirkularnych podnikatel'skych modelov, opisanych v Gvodnych castiach pri-
spevku. Nakoniec sme konstatovali nevyhnutnost’ realizacie vyskumov so zameranim na
danu problematiku.

2 Vysledky a diskusia
2.1 Teoretické vychodiska

Podnikatel'sky model sa objavil siasne so samotnym podnikanim. Najskor sa vsak
spominal iba ako postup podnikania. Ako pojem bol uvedeny do tedrie a praxe az ovela
neskor, a to v suvislosti s rozvojom informacno - komunikacnych technoldgii.

Sucasné podnikatel'ské modely predstavuju zakladné principy toho, ako firmy tvoria
hodnotu, ako ju komunikuju a dodavaju svojim zakaznikom. Opisuju, ako do seba zapa-
daju jednotlivé kroky podnikania. Zaoberaju sa nimi viaceri autori, ktori vo svojich vy-
medzeniach tohto pojmu vychadzaju z réznych pristupov.

Mullins & Komisar (2010) chapu podnikatel'sky model ako urcitd hierarchiu ekono-
mickych aktivit, ktora urcuje, ¢i firma zarobi alebo nezarobi a ¢i bude schopna ponuknut/
atraktivne vynosy svojim investorom. Podnikatel'sky model tak podla nich predstavuje
ekonomicky pristup k podnikaniu vo vSetkych jeho aspektoch.
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Chesbrough & Rosenbloom (2002) zase pristupuju ku chapaniu podnikatel'ského
modelu na zaklade jeho funkcii. Podl'a uvedenych autorov podnikatel'sky model pini nie-
kolko funkcii. Hlavnou funkciou podnikatel'ského modelu je tvorba hodnoty pre zakaz-
nika. Podnikatel'sky model d'alej identifikuje trhovy segment, definuje Struktiru hodno-
tového ret'azca, odhaduje Struktiru nakladov a ziskového potencidlu vyrabanej ponuky
a opisuje trhovu poziciu spolocnosti v ramci hodnotovej siete spajajucej dodavatel'ov a
zakaznikov, vratane potencialnych konkurentov. Poslednou funkciou podnikatel'ského
modelu je vyber konkurencnej stratégie, prostrednictvom ktorej firma dosiahne a udrzi
svoje vyhodné postavenie oproti konkurencii.

Autori Demil & Lecocq (2006) charakterizuju podnikatel'sky model na zaklade dvoch
pristupov:

1. statického,
2. dynamického.

Staticky pristup ku chapaniu podnikatel'ského modelu ho vnima ako akysi vzor,
ktory zobrazuje prepojenie jadra podnikania a ostatnych jeho komponentov.

Dynamicky pristup zase zd6raziiuje zmeny vo firme, resp. zmeny v samotnom pod-
nikatel'skom modeli, ktoré nastand, resp. by mohli nastat’ ako stcast’ podnikovych a pod-
nikatel'skych aktivit v ramci implementdcie urcitého podnikatel'ského modelu.

Johnson (2010) je dalsi z autorov, zaoberajlcich sa danou témou. Tvrdi, Ze pod-
nikatel'sky model je vo svojej podstate prezentaciou toho, ako firma vytvara a poskytuje
hodnotu zakaznikovi aj spolocnosti.

Na rozdiel od uvedenych definicii a pristupov Burns (2014) patri k autorom, ktori
vo svojich dielach neuvadzaju pojem ,podnikatel'sky model*, ale ,ramec tvorby nového
podnikania®. Az neskor k nemu pridava spominany pojem ,podnikatel'sky model*, ktory
povazuje za jadro nového podnikania. Podl'a Burnsa, podnikatel'sky model ma nasle-
dovnu Strukturu:

identifikovanie trhovych segmentov,

definovanie ponukanej hodnoty,

hlavné ponukané hodnoty,

marketingova stratégia trhového vyklenku,
nastavenie cien,

ceny a mnozstva,

porozumenie zakaznikom,

distribu¢né kanaly,

porozumenie zakaznickym a spotrebitel'skym Gzitkom.

LONOUTAWN

Gassmann et al. (2014) vytvorili pomerne jednoduchd postupnost’ tvorby podni-
katel'ského modelu, ktor( tvoria Styri roviny:

1. Zakaznik — Kto su ciel'ovi zakaznici? Je nevyhnutné presne pochopit’, ktoré seg-
menty su cielové, a ktoré nie. Zakaznici su alfou a omegou kazdého podnikania
a podnikatel'ského modelu.
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2. Hodnotova ponuka — Co sa pontka zakaznikom? Nasleduje definovanie ponuky
(vyrobkov a sluzieb) a spdsobu, ako uspokoja potreby zakaznikov (o v skutoc-
nosti zakaznici kupuju; jadro produktu).

3. Hodnotovy ret'azec — Ako sa vyraba ponuka? Definovanie procesov a cinnosti
a ich nastavenie v koordinovanej sucinnosti so zdrojmi a sposobilostami vy-
tvaraju podnikovy hodnotovy retazec.

4. Ziskovy mechanizmus — Preco sa generuje zisk? Obsahuje nakladovud Struktaru
a mechanizmy generujlce vynosy, objasiuje, ¢o spésobuje financnu Zivotas-
chopnost’ podnikatel'ského modelu.

Efektivny podnikatel'sky model na jednej strane poskytne zakaznikovi hodnotu,
ktor( akceptuje a je za fu ochotny zaplatit. Na druhej strane podnik pokryje z trzieb
vSetky svoje naklady a dosiahne zisk.

2.2 Cirkularne podnikatel’'ské modely

Prechod na cirkularnu ekonomiku sa tyka podnikatel'skych subjektov bez ohl'adu
na ich velkost’ a krajinu povodu. Jednou z moznosti ako poméct’ tymto, najméa zacina-
jacim a/alebo malym podnikatel'skym subjektom s prechodom na novy ekonomicky
model je systematizacia poznatkov tykajicich sa podstaty cirkularnych modelov a
nastrojov ich implementacie do praxe.

Cirkularne podnikatel'ské modely st pomerne novou oblast'ou tedrie aj praxe, ktora
okrem tradi¢nych vyuZiva viaceré nové nastroje tvorby a podpory tychto modelov (Boc-
ken, 2014). LiteratUra uvadza niekolko prepracovanych a overenych cirkularnych pod-
nikatel'skych modelov, ich dizajnovanie a nastroje ich tvorby (Ellen MacArthur Founda-
tion, Joustra, de Jong, Engelaer, Laubscher & Marinelli, Van Renswoude et al., Osterwal-
der & Pigneur). Univerzalne vyuZitie tychto podnikatel'skych modelov je vSak obmedzené
a nezodpoveda sucasnym poziadavkam na ich implementaciu do podnikatel'skej Cinnosti
(Van Renswoude et al., 2015).

Zakladné principy a prvky cirkularnych podnikatelskych modelov mozno odvodit’ z
hlavnych principov cirkuldrnej ekonomiky. V literatire sa takéto prvky definuju rozne,
napriklad: koncept ReSOLVE (regenerovat/, zdiel'at,, optimalizovat’, vytvarat/, virtualizo-
vat/, vymienat’), spdsoby vytvarania kruhovej hodnoty (Van Renswoude et al., 2015),
normativne poZiadavky na podnikatel'ské modely (Boons & Liideke — Freund, 2010) a
oblasti integracie (Laubscher & Marinelli, 2014). V tab. 1 s uvedené vybrané pristupy
k typoldgii cirkularnych podnikatelskych modelov.

Treba konstatovat, Ze jednotlivé pristupy sa Casto prekryvaju a rozliSovacie kritéria
byvaju nejasné. Tieto diskrepancie by mal odstranit, resp. eliminovat’ koncepcény pristup
k tvorbe cirkularnych podnikatel'skych modelov. Stubbs a Cocklin (2008) vyvinuli kon-
cept cirkularneho podnikatel'ského modelu, ktory sa sklada z dvoch typov atribltov:

1. Strukturalnych,
2. kultdrnych.
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Tab. 1 Systematizacia typoldgie cirkularnych podnikatel'skych modelov (vybrané
pristupy)

Klasifikacné kritérium Autori
Zdroj tvorby hodnoty Lacy et al. (2013); Van Renswourde et
al. (2015)
Hodnota v systémoch sluzieb a produktov | Tukker & Tischner (2006); De Jong et
al. (2015); Planning (2015)
Stratégie navrhu na prediZenie Zivotnosti | Bakker et al. (2014)
Cyklus  produktu/komponentu/materialu | Planning (2015)
v materidlovych sluckach
ZmieSané kritéria Liideke - Freund (2010)

Zdroj: vlastné spracovanie

KaZdy z nich ma definované svoje ekonomické, environmentalne, socialne a holis-
tické charakteristiky. DalSim koncepcnym pristupom je procesny model zmeny podnika-
tel'ského modelu na cirkuldrny prostrednictvom interakcii medzi jednotlivcami a skupi-
nami vo vnutri i mimo podniku (Roome & Louche, 2015).

LiteratUra taktiez uvadza nastroje tvorby a implementacie cirkularnych podnikatel-
skych modelov. Za zmienku stoji model od Joustra et al., ktory vyvinuli na podporu
malych a strednych podnikov v pripade prechodu na cirkuldrnu ekonomiku (Joustra et
al., 2013). Jedna sa o patfazovy model, ktory zahfiia informacie o cirkularnej ekono-
mike a o pripravenosti podniku, partnerov a vSetkych zainteresovanych stran v dodava-
tel'skom ret'azci na prechod od linearnej k cirkularnej ekonomike. Nasledne sa vyhodno-
cuju prilezitosti, ktoré by mohli priniest’ produkty do cirkuldrneho podnikatel'ského mo-
delu, identifikuju sa sluzby, ktoré by podnik mohol poskytovat’ spolu s postupom na
vytvorenie tohoto modelu tak, aby bol implementovatelny v praxi. V poslednom kroku
sa zistuje, ¢i je vytvorend takd hodnota, ktorl zakaznici oCakavaju a za ktord budu
ochotni zaplatit'.

Renswoude et al. (2015) vyvinuli metodiku na zlepSenie prechodu podnikov z line-
arnej ekonomiky do kruhovejsej formy podnikania. Osterwalder a Pigneur definovali pat’
faz procesu navrhovania podnikatel'skych modelov, ktoré zahfaju mobilizaciu, pocho-
penie, navrh, implementaciu a riadenie (Osterwalder & Pigneur, 2010).

V nadvédznosti na tematiku cirkularnych podnikatelskych modelov je vhodné spo-
nou vsSeobecnych faktorov ako podmienok, ktoré je potrebné spinit’ na zabezpecenie
ziskovosti uzavretych kruhov (Planing, 2015), l'udskych zdrojov (Joustra et al., 2013;
Lacy et al., 2014; Scott, 2015), politického systému a pravnych predpisov (Ellen Ma-
cArthur Foundation, 2015; Scott, 2015), IT a spravy dat (Parlikad et al., 2015; Scott,
2015).

Predmetom Gvah o cirkularnych podnikatelskych modeloch a ich zavedeni do pod-
nikatel'skej Cinnosti podnikov su aj postupy na ich hodnotenie. Laubscher a Marinelli
(2014) uvadzaju meranie ekologickej stopy a jej redukciu, priamu financnd hodnotu
prostrednictvom obnovy materialov a aktiv a jej narast prostrednictvom novych podni-
katelskych modelov.
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Za najviac komplexny je povazovany model CANVAS od autorov Osterwalder
a Pigneur. Tvori ho devat’ pilierov (prvkov), na ktorych tento model stoji (Osterwalder,
Pigner; 2010):

1. zakaznicke segmenty, ktoré firma obsluhuje,

2. tvorba hodnoty pre zakaznikov,

3. distribu¢né a komunikacné kanaly, ktoré firma vyuziva na obsluhu zakaznikov,
komunikaciu s nimi a predaj produktov,

4. vztahy so zakaznikmi, ktoré firma vytvara a udrziava s kazdym segmentom

trhu,

vynosové toky vyplyvajlce z cenovych ponuk zakaznikom,

6. kl'UCové zdroje ako aktiva potrebné na poskytnutie a dodanie vysSie uvedenych
prvkov,

7. kl'tcové aktivity, ktoré sa vykonavaju s cielom ponuknut’ a dodat’ vyssie uve-
dené prvky,

8. klGcCové partnerstva, akymi su siet’ dodavatel'ov a partnerov, ktori podporujd
realizaciu cirkuldarneho podnikatel'ského modelu tym, ze poskytuju urcité zdroje
a vykonavaju urcité ¢innosti,

9. Struktura ndkladov zahfiiajlca vSetky naklady vzniknuté pri prevadzke cirkuldr-
neho podnikatel'ského modelu.

v

Tento model je povazovany za vychodisko pre tvorbu ostatnych cirkularnych pod-
nikatel'skych modelov, pretoZe kazdy podnikatel'sky model je do urcitej miery linedrny a
kruhovy zaroven. Treba vsak uviest,, Ze hoci tento model podporuje proces navrhovania
cirkuldarneho podnikatelského modelu, neuvadza, ako principy cirkularnej ekonomiky
alebo podnikatelské aktivity, do ktorych sa implementuju principy cirkuldrnej ekonomiky,
sUvisia s prvkami konkrétneho podnikatelského modelu.

2.3 Podnikatel'sky model startupu v podmienkach cirkularnej ekonomiky

Z tedrie a praxe je znamych cely rad podnikatel'skych modelov aj pre format pod-
nikania, oznaCovany ako startup. Tento pojem, ktory vznikol na prelome tisicroCi v su-
vislosti s informacno — technologickym pokrokom, vyjadruje novo vzniknuty projekt
alebo novovzniknutd firmu, nachadzajlcu sa zvycajne este len vo faze tvorby podnika-
tel'ského zameru. Startup je zaloZzeny na vyvoji podnikatel'ského napadu, determinova-
nym financovanim. Podnikatel'sky model v tomto prostredi predstavuje zasadn( pod-
mienku realizacie podnikatel'ského napadu.

Startup ako maly zacinajuci podnik hl'ada, tvori a nachadza podnikatel'sky napad,
ktory postupne pretvara do podnikatel'sky realizovatel'ného vyrobku alebo sluzby. Star-
tup, na rozdiel od etablovanych podnikov sa vyznacuje Specifickym Zivotnym cyklom. Je
pren typické, Ze prechadza sUcCasne niekolkymi etapami svojho Zivotného cyklu (roz-
voja), tykajlucimi sa myslienky/napadu ako aj rozvoja samotného startupu ako organiza-
cie. Neoddeliten sucast’ tohto rozvoja tvoria cykly financovania startupu. Jednotlivé
etapy vo svojom suhrne a vzajomnej koordinacii tvoria platformu pre rozvojovy a funk-
¢ny podnikatel'sky model, ktory je nevyhnutnou podmienkou pre UspeSné podnikanie
formou startupu.
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Zakladnou cinnost'ou startupu je premenit’ ndpady na produkty, merat’ reakciu za-
kaznikov a poznat, ¢i ma nastat’ velkd zmena alebo zotrvat' v zaCatom zamere. Startup
ako moderna podnikatel'ska forma je uréena na realizaciu originalnych podnikatel'skych
napadov zvacSa na baze novych technoldgii. Z tohto dévodu je mozné startup vnimat’
ako vhodnu formu podnikania aj v prechodnom obdobi od linearnej na cirkularnu eko-
nomiku. Podnikanie v podmienkach cirkularnej ekonomiky je Castokrat zalozené prave
na inovaciach, vysoko inovacnych technoldgiach a poznatkoch, vyznacujlcich sa jedi-
necnost'ou s vysokym konkurenénym aj komerénym potencialom.

Pre uvedeny druh podnikatel'skej jednotky sa preto ako najvhodnejsi spome-
dzi nami vyssie uvedenych cirkularnych podnikatel'skych modelov ukazuje model CAN-
VAS, a to najma pre jeho spominant komplexnost'.

Treba uviest, Ze so vznikom startupom su spojené niektoré bariéry, najma trhové
riziko. Mnohi zacinajuci podnikatelia sa totiz vyznacuji bohatym potencidlom inovativ-
nych myslienok, avSak bez relevantného podnikatel'ského ramca/modelu. Za vyznamny
nedostatok, ktory podl'a nasho nazoru u tychto podnikatel'ov prevlada, mozno povazo-
vat’ najma neznalost’ trhu/zakaznikov a slabu schopnost’ pretavit’ myslienku (podnika-
tel'skych napad) do redineho produktu. Znamena to, ze vedia rozpoznat' trendy, avsak
ich transformacia do produktu je uz problematicka az kriticka.

Vychadzajlc zo zakladnych Grovni produktu (jadro, vlastny produkt a rozsireny pro-
dukt) konstatujeme ako najproblematickejsie spravne definovanie prvych dvoch — jadra
a vlastného produktu.

V pripade jadra produktu je z hladiska dosiahnutia podnikatel'ského, trhového
a konkurencného Uspechu Zivotne doblezité, aby nositelia myslienky/napadu skutocne
rozumeli Gcelu, na ktory si zakaznik dany produkt kdpi a Uzitku, ktory dany produkt
zakaznikovi jeho spotrebou prinesie. Spravne identifikovany ucel a UZitok su zakladné
predpoklady pre tvorbu hodnoty a nastavenie spésobu, ako ju dodat’ zakaznikovi. Vy-
chadzajuc tak z marketingovych poznatkov je zrejmé, ze zakaznik si nekupuje konkrétny
produkt pren samotny, ale pre UZitok, ktory mu prinesie. V pripade, Ze tento Gzitok (nie-
len) zakladatel startupu nevie definovat/, cely zamer (podnikatel'ska myslienka) sa ne-
uskutocni. Zaroven to vytvori bariéru pre spravne vymedzenie trhovych segmentov a vy-
ber cielovych skupin zakaznikov, na obsluhu ktorych by sa nositelia myslienky mali za-
merat’. Je to dolezité aj z toho hl'adiska, Zze samotna cirkuldrna ekonomika ako novy
ekonomicky model prindSa novl paradigmu spotrebitel'ského spravania. Vznikaju nové
preferencie zakaznikov, ktoré st spojené s tvorbou hodnoty pre nich a s pretavené do
jadra konkrétneho produktu.

Vlastny produkt a bariéry s nim spojené v podnikani v podmienkach prechodu na
cirkuldrnu ekonomiku formou startupu st neoddelitelné od chyb, ktorych sa podnikate-
lia dopustaju pri vyssie spomenutom rozhodovani o jadre produktu. Nadvazujdc na to,
Co tvori vlastny produkt (kvalita, dizajn, znacka, vlastnosti produktu) je zrejmé, ze ne-
spravne rozhodnutie podnikatel'ov o tychto atribdtoch ma tendenciu zastriet’ skutocny
zdroj/e tvorby hodnoty a jej dodanie zakaznikovi uz v prvych fazach jeho Zivotného
cyklu. Je to o to doleZitejSie, ze v pripade podnikatel'ského ramca v podmienkach cirku-
larnej ekonomiky p6jde o cirkulaty, resp. o produkty obsahujlce cirkulaty, ¢astokrat vy-
soko inovativne alebo s vysokym inovacnym potencialom, ktoré sa zaroven vyznacuju
novymi vlastnost'ami a/alebo prevedenim.
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Vychadzajlc z predznaceného sa domnievame, ze v pripade vyuzitia komplexného
modelu CANVAS v podmienkach podnikania formou startupu sa uvedené prekazky mozu
Ciastocne alebo Uplne eliminovat’ z hl'adiska trhovych bariér. Z hl'adiska vyuzitia tohto
modelu su tak vyznamné osobitne prvé dva piliere: segmenty zakaznikov, ktoré
bude/chce firma/startup obsluhovat’ a tvorba hodnoty pre tychto zakaznikov.

Rovnako dalSie prvky (piliere) daného modelu podporia Usilie podnikatel'ov o Us-
pesné podnikanie v podmienkach startupu. Komunikacia so zakaznikmi sprostredkuje
hodnotu, ktora je sucast'ou jadra produktu a distribucia ju doda zakaznikom. Vytvaranie
vzt'ahov so zakaznikmi a partnerstiev s ostatnymi subjektmi a prvkami podnikatel'ského
prostredia vytvori platformu pre dalSi rozvoj podnikania a prechod startupu do d'alsej —
vyssej fazy svojho Zivotného cyklu. Osobitne vzt'ahy so zakaznikmi st kl'iCové. Zakaznici
maju potencidl rastu a prechodu od substititu na cirkulat, resp. produkt, obsahujuci
cirkulat, ¢im méze vzniknat' novy trh/trhova Strbina.

VSetky ostatné piliere (prvky) modelu CANVAS su dolezitou platformou pre UspesSné
podnikanie. Zdroje vytvaraju rezervu, kl'iCové aktivity si zase nevyhnutné pre ich za-
bezpecenie.

Model CANVAS méZe byt pre startup uzitoCny z pohladu jeho Startu a nabehu na
jednotlivé fazy Zivotného cyklu. Ciastocne vhodnym sp6sobom ho mo6zu dopliat’ aj iné
z podnikatel'skych modelov, uvadzanych v tomto prispevku. Napriklad model od autorov
Joustra et al., ktory bol vyvinuty prave pre malé podniky, zachytava informovanost’ a pri-
pravenost’ vSetkych relevantnych partnerov na cirkularnu ekonomiku. Prinosom je, Ze sa
zaobera tvorbou hodnoty pre zakaznikov, prileZitostami a tiez sluzbami, ktoré vytvaraju
tzv. rozsSireny produkt a si neoddelitel'nou sucast'ou cirkularnej ekonomiky. Prave infor-
macie spolu s tvorbou hodnoty povazujeme za najvyznamnejsie piliere podnikatel'skych
modelov v ramci startupov v podmienkach cirkularnej ekonomiky.

Domnievame sa, Ze aj ostatné viac ¢i menej zname modely mozu prispiet’ k Uspes-
nému Startu startupu a jeho nabehu do fazy zrelosti v podmienkach cirkularnej ekono-
miky. Ich overenie by si vSak vyziadalo uskutocnenie relevantného vyskumu/vyskumov.

Napriek tomu, Ze problematike problémov a limitov, spojenych s implementaciou
cirkuldarnych podnikatel'skych modelov sa venovali viaceré zdroje, s ich aplikaciou na
podmienky startupu sa stretdvame len ojedinele. Rovnako ojedinele sa je mozné stret-
nat’ aj so skimanim tychto limitov v podmienkach implementacie cirkularneho podnika-
tel'ského modelu do aktivit uz etablovaného podniku a startupu.

Zaver

Podnikatel'ské modely predstavuju ramec pre realizaciu efektivnej podnikatel'skej
¢innosti. Existuje niekolko pristupov ku chapaniu podnikatel'skych modelov. Autori im
pripisuju viaceré funkcie a takisto Ucely, na ktoré moézu slizit'. Byvaju oznaCované aj ako
forma sposobu, akym podnik podnikd a celkovo funguje. Ich vyznam spociva najma
v tom, Ze sa zaoberaju tym najdodleZitejSim z hladiska UspeSného podnikania — zakaz-
nikmi z réznych uhlov pohl'adu (segmenty, cielové skupiny, hodnota pre zakaznikov).
V neposlednom rade su to d'alSie piliere efektivneho podnikatel'ského modelu, akymi su
produkt a konkurencia. Oba tieto prvky (piliere, nastroje) a ich cielené uplatnenie a rie-
Senie su bazou pre vytvorenie a udrzanie dlhodobo priaznivého postavenia firmy na trhu.
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Vyznam podnikatel'skych modelov a ich tvorby s urcitostou nadobuida na vyzname
aj v prechodnom obdobi na cirkuldrnu ekonomiku. Tento novy ekonomicky model pri-
nasa nielen rad obmedzeni a limitov, ale tiez novych podnikatel'skych prilezitosti v po-
dobe myslienok, vyrobkov, sluzieb, materialov, technoldgii ¢i inovacii. Zaroven vytvara
novu paradigmu spotrebitel'ského spravania, tvorby a dodania hodnoty a jej komuniko-
vania zakaznikom. Cirkularne podnikatel'ské modely su tak v centre pozornosti tak tedrie
ako aj praxe. Vyznacuju sa mnozstvom pristupov k chapaniu, dizajnovaniu, tvorbe a im-
plementacii a viac ¢i menej komplexnym obsahom

Cirkularna ekonomika sa rozvija v turbulentnom prostredi, charakterizovanom in-
formaciami, technoldgiami a inovaciami. Jednym z formatov vhodnych na podnikanie su
preto startupy, ktoré maji potencial narast’ a rozvijat' sa do etablovanych firiem.
U tychto podnikatel'skych formatov je vhodnou formou podnikatel'ského modelu po-
dobne ako pri zrelych firmach pristup CANVAS. Komplexnost' CANVAS(u) je bazou, ktora
moZe eliminovat’ problémy a limity spojené s vytvaranim startupov. Aj dalSie podnika-
tel'ské modely, navrhnuté pre podniky a/alebo zacinajuce podniky v podmienkach pre-
chodu na cirkularnu ekonomiky mozu byt pre startupy uzitocné.

V zaujme dosiahnutia ¢o najvyssej efektivnosti tychto podnikatel'skych modelov
ako aj cirkularnych podnikatel'skych modelov je Ziadlce realizovat’ relevantné vyskumy
na zaklade vzajomnej sucinnosti tedrie a praxe.
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Strategic Diagnostics of Transcarpathia Potential: Matrix
and its Elements!
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Abstract

The purpose of this study is to determine the strategic position of the organizational and
economic potential of the Transcarpathian region, which gives opportunity to describe
the main directions of the strategic development of the region and building the compet-
ftive advantages.

The research methods are: expert assessments, causal induction method, scien-
tific abstraction method, matrix as a diagnostic method.

As the main evaluation mechanism, a matrix divided into four quadrants was used,
which made it possible to see the position of the infant, the zone of the balloon, the
qguadrant of the locomotive and the position of the leader. A survey of experts indicated
the location of the organizational and economic potential of Transcarpathia in the loco-
motive zone, that’s mean with an economic potential above the average, but organiza-
tional potential below the average. In our Ways of strengthening the development po-
tential of the region are proposed.

Key words:

potential, strategic analysis, matrix.
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Introduction

Current trends that have formed in Ukraine and its regions make it necessary to
draw the attention of researchers and practitioners to the possibilities of sustainable
development of territories, the prevention of crisis phenomena, the rational use of re-
sources, and the increase in the effectiveness of economic activity, which is embodied
in the process of strategic transformations of the regional economy.

One of the options that contribute to solving these problems in the process of long-
term qualitative evolution of the regional economy is the formation and use of potential,
which acts not only as an impulse for the development of the economic system of a
certain territory, but also as a launching pad for the implementation of strategic man-
agement decisions.

! The article is a result of a project VEGA 1/0543/18 "The Importance of Product Design in Consumer Decision-
Making and Perspectives to Increase the Impact of Design on Creating Competitive Position of Companies
Operating in the Slovak Republic" granted by Ministry of Education, Science, Research and Sport of Slovak
Republic

2 JUDr. Ing. Lujza Jurkovi¢ova, PhD., University of Economics in Bratislava, Faculty of Commerce, Department
of Commercial Law, Bratislava, Slovakia, e-mail: Lujza.jurkovicova@euba.sk
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The basis of the strategic development of the regional economy is its potential,
which consists of tangible and intangible components that reflect the abilities and capa-
bilities of the economic system to achieve its goals. It is the potential that determines
the basic conditions for the development of the region, and its effective management
ensures the creation of decisive competitive advantages. The potential performs a wide
range of functions; among which we consider the following to be the main ones.

First, the potential is a certain charge of development energy, so its strength and
adequate management of it ensure the advanced development of the regional economy;
that is, the main function of potential is to provide a basis for socio-economic growth.
The function of the potential is not only to activate its obvious components, but also to
identify latent opportunities, the involvement of which gives additional impetus to the
development of the economic system.

Secondly, the potential performs an information function that provides the ability
to manage using data on the past state of the system, its current state and prospects
for future development.

Third, it is impossible not to note the stimulating function of the potential, which is
as follows. Potential, representing not only a cybernetic but also a synergetic system,
aimed at self-development and self-organization. In conditions of competition, the pres-
ence of the economic synergetic system, certain of its capabilities stimulates the carrier
to their implementation and further dissemination.

In this regard, the study of the essence of potential and the possibilities of its
manifestation during the strategic development of the regional economy contributes to
the solution of specific tasks of regional management.

Organizational and economic potential is a source and driving forces of strategic
development of the regional economy, which determine the momentum and at the same
time form the vector of creating competitive advantages, which is the basis of strategic
management of the territorial economic system. Acting as an integrated force of devel-
opment, combining organizational factors with economic opportunities, the potential en-
sures the sustainability of regional economic growth, as well as creates opportunities to
prolong the effects of existing competitive factors. At the same time, the effectiveness
of the formation and use in the long run of organizational and economic potential de-
pends on the state of strategic management of the region and its functional content.

Organizational and economic potential is a key condition for the strategic compet-
itiveness of the region, which provides for the development of the economic system on
the basis of development and implementation of innovations, strengthening human po-
tential and cultural values, which can become the institutional framework for future rad-
ical change. This necessitates constant strategic analysis, which has two objectives:

o first, diagnosis of strategic opportunities for regional development,
o secondly - the formation of strategic guidelines for the functioning of the region.

In other words, one of the important components of long-term administration of
regional development is strategic analysis, which allows to identify the position of the
region in today's competitive world, outline ways of its development and provide regional
and national management information that allows relevant and adequate strategic deci-
sions.
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A distinctive feature of strategic diagnostics is that it includes not only analysis, but
also exposure, diagnosis, a description of the reasons that led to negative results, and
also determines ways out of the negative situation of the region and its economic sys-
tem.

Diagnosis involves a procedure that requires a comparative analysis, which is
achieved by compiling a matrix. The quadrants of the matrix reflect the options for the
state of organizational and economic potential, and their comparison allows us to identify
potential weaknesses. This, in turn, serves to illuminate the causes of the negative state,
which allows you to identify menra on their elimination. Thus, the diagnosis is aimed at
positioning the object of study in the coordinate system, determining the area of the
object, options (paths), moving to the leadership area and radical strategic advantages.

1 Methodology

The purpose of this study is to determine the strategic position of the organizational
and economic potential of the Transcarpathian region, which gives opportunity to de-
scribe the main directions of the strategic development of the region and building com-
petitive advantages.

To achieve the goal, the following tasks were solved:

1. Toilluminate modern approaches to the diagnosis of the development potential
of the regional economy.

2. Based on the coordinate system, a matrix is constructed whose quadrants re-
flect a comprehensive assessment of the level of organizational and economic
development potentials.

3. A survey of experts who determined the level of economic and organizational
development potential.

4. Based on expert evaluation, the position of the organizational and economic
potential of the region in the diagnostic matrix is established.

Diagnostics begins with a justification of the methodological basis of the study.
Extremely important in strategic analysis is the choice of methods that allow rational and
efficient formation of the analytical base, determine diagnostic procedures and provide
information for strategic decision making. In the process of field research, a survey of
experts was conducted, in the role of which candidates and doctors of economics work-
ing at the Faculty of Economics of Uzhhorod National University were involved, and their
research interests and practical results were focused on regional or national economies.
The total amount of researchers is 50 people. With a given statistical accuracy of 95%,
the electorate was 44 people. The statistical error is +/- 5%.

By gender, the general population consists of: 34% men and 66% women. By age,
the general population is divided according to the requirements of the World Health
Organization: 18-44 years - young age; 45-60 years - average age; 61-75 years - old
age; 76-90 years - old age; and after 90 - long-lived. The general population of research-
ers of the regional economy of Transcarpathia is formed by age in proportion: up to 45
years - 50%, average age -39%, old age -11%.

The survey of experts is based on two principles: competence; pluralism of opinion.
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In the process of diagnosis, it is recommended to take into account the elements
of causal induction due to the following. Causal analysis in strategic management per-
forms a wide range of functions.

First, in the process of this type of analysis is the study of the internal potential of
the economic system, which is the source of its endogenous development. It is endog-
enous factors that act, the activation of which provides radical specific benefits. Endog-
enous factors, as a rule, are unigue, inherent in this economic system and cannot be
applied accordingly by other systems. Endogenous factors are the reasons that stimulate
organizational, technological and production transformation of the economic system,
which creates the necessary conditions for further development of the system. Both
organizational and economic potentials are the result of a wide range of causes that
have an internal origin and decisively affect the level of development.

Second, cause-and-effect analysis covers the external environment of the economic
system in its variability, uncertainty and danger. On the other hand, certain factors of
the external environment may be such that provide opportunities and provide the eco-
nomic system with certain benefits due to its market positioning.

Third, cause-and-effect analysis serves as a method that allows you to identify
alternatives to the future state of economic systems relative to competitors and within
future economic, market or innovation processes.

Thus, when assessing the level of a particular phenomenon, it is advisable to de-
termine not only the components of the assessment, but also the reasons that led to
this: the causes (factors) are an element of potential. In the course of the research, the
respondents were recommended to take into account how economic and organizational
potentials contribute to the strategic development of the region and, accordingly, to the
acquisition of systemic competitive advantages.

By systemic competitive advantages we mean those that provide a path of ad-
vanced economic development on the basis of coordinated continuous interaction of all
regional components of organizational and economic potential. This confirms the im-
portance of potential as a condition and factor in the development of the regional econ-
omy.

The formation and implementation of competitive regional advantages necessitates
capacity management based on the created and adopted development strategy of the
region, which is the core of strategic regional management.

In the process of diagnosing this phenomenon, it is advisable to consider that the
following are highlighted as important features of the functioning of the organizational
and economic potential of the region’s strategic development:

1. Dynamism and adaptability. Socio-economic potential does not develop in iso-
lation from the processes occurring in the region, country and the world, but
in the conditions of those rules that exist in the external environment. There-
fore, adaptability to changes in the outside world provides a reduction of ob-
stacles to the development of organizational and economic potential.

2. Systematic. Organizational and economic potential consists of a set of elements
that are interconnected and the development of each affects the other compo-
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nents and the potential as a whole. Therefore, systematic approach as a prin-
ciple for the development of organizational and economic potential involves a
combination of cybernetic and synergetic approaches to management.

3. The elimination principle follows from the above and declares the need to cut
off ineffective elements of the system of organizational and economic potential
that create obstructions on the way to development.

The organizational and economic potential of strategic development includes active
and passive elements that play a role in the strategic transformations of the territorial
economic system.

2 Results and discussion

In modern research, all approaches to strategic analysis can be combined into three
groups, which are covered in scientific publications: methodological, functional and in-
strumental, as shown in Fig.1.

Fig.1. Modern approachesto the strategicanalysisof regionaleconomic developmentand
its potential (compiled by the authors)

Choice of methodology,
definition of laws and

) patterns, analysis, choice
Methodological " of object and subject of

research, etc.

Analysis is considered as

a set of functions as part
Functional ——»| of strategic controlling or
ches management

Choice of tools for
collecting and processing

Instrumental - information in both field
and office conditions

An example of the first approach is the following perspective on strategic diagnos-
tics: from the stand point of laws and patterns of development consider strategic anal-
ysis Andreev V. And Kovaleva I, believing that "the logic of strategic analysis of the
region's economy is to accumulate empirical material on the basis of which to identify
the relevant patterns”[4]. It is impossible to disagree with these scientists that "in de-
veloping theoretical and methodological aspects of strategic analysis of the results of
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regional economic transformations should be based on the laws of social development,
which determine changes in the content of processes of interaction of productive forces
and production relations in the region." [4], but at the same time the authors do not
prove how the methodological basis can be applied when choosing a practical research
method.

The second group of scientists focuses on the essence of strategic analysis as a set
of actions in the process of strategic management of the economic system, i.e. declare
the legitimacy of the functional approach. Thus, I. Raikovska argues that "strategic anal-
ysis as a function of management helps to ensure such interaction... with the environ-
ment, which allows Ha to maintain its potential at the level necessary to achieve the
goals... and allows to survive in the long run" [12]. The next set of ideas that exist within
the functional approach is to look at strategic analysis as part of a controlling function
that combines planning and evaluation. According to O. Lebid, planning includes a study
of the state of the economic system, as well as its subject is "all internal and external
factors that provide favorable conditions for normal functioning and development." [7].
Similarly, A. Halachmi considers strategic planning as “a series of actions” that include
research, data review, decision-making and evaluation, and the study of the conse-
quences and adequacy of what decisions have been made in the past [15]. As part of
controlling, strategic analysis is presented by O. Fedorovich, who believes that “in a
market economy, each region should develop its own strategy to strengthen its position,
overcome barriers to competition. The strategy is a generalized model of actions neces-
sary to achieve the goals. An integrated system of strategic controlling is needed to
support the implementation of the strategy. " [13]. Analysis of modern literature con-
firms that the functional approach to analysis as part of controlling is a priority of scien-
tific thought, but its apologists ignore the relationship between specific methods of anal-
ysis, information base and the adoption of strategic plans.

The instrumental approach is distinguished, within which the emphasis is placed
on methods and ways, tools for studying the services provided by the regional system
and competing regions "; the level of development of the region, its strengths, prospects
or shortcomings; factors that determine the strategic position of the region, etc. Among
the main tools it is possible to distinguish the correlation method with trend extrapola-
tion, simulation, Space-analysis and others. The most common today is SWOT-analysis,
the use of which is actively used in regional management; this method is recommended
for economic systems of a territorial nature, such as a city or region. For example, T.A.
Filipova, D.A. Kurbatsky believe that "a comprehensive assessment of factors influencing
development - is a very important area of action of the municipality, which allows you
to objectively assess the conditions, environment and potential of the city and district"
[14]. The SWOT-analysis analyzes the strengths and weaknesses of the triumvirate of
culture, tourism and economy of Transcarpathia Zavadiak R. and his colleagues, which
in turn allows to form strategic decisions for the development of the region in the future:
"Regional development in the post-industrial economy, which is the future, is gaining
growth under the influence of strengthening culture, tourism and the economy both as
separate directions and as a result of synergy from their interaction and mutual support

“ 2]

Recently, matrix tools of strategic analysis have been actively used. Highlighting
modern methods of strategic analysis at the micro level, Stein O. rightly believes that
“at first glance, matrix methods are simple, but this simplicity is misleading, as they
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require complete and reliable information about markets, strengths and weaknesses of
the firm and its main competitors” [16]. In addition, matrix methods place high demands
on the experts involved in the diagnosis, their theoretical training and practical experi-
ence.

The matrix method of strategic analysis is @ combination of two sides, directions,
forces, actions in a crossed form, which allows to create combinations of interaction of
two different phenomena of economic life, which allow to position the region with a
system of given coordinates. Two perpendicular axes on a plane with a common origin
and the same scale unit form a Cartesian rectangular coordinate system on the plane
[6]. Mathematicians argue that "solving a mathematical or physical problem by the
method of coordinates, you can use different coordinate systems, choosing the one in
which the problem is solved easier or more convenient in this particular case. Coordinate
systems in geometry are quantities that determine the position of a point on a plane and
in space. In the plane, the position of a point is most often determined by the distances
from two straight lines (coordinate axes) that intersect at one point (the origin) at a
right angle; one of the coordinates is called the ordinate, and the other - the abscissa”
[11].

Diagnosis of organizational and economic potential, which is proposed in this study,
is carried out using a matrix: vertically displays the assessment of organizational capacity
by experts (axis B) and has a scale from 0 (lack of potential) to 10 (high potential); the
level of economic potential (axis X) of the regional economy is determined horizontally
by a similar method.

As a result of the intersection of a certain value of economic and organizational
potential, four quadrants are formed, which is presented in Fig. 2.

Zone 1. Infant potential.

It is characterized by a low level of both organizational and economic potential of
the regions. Requires large investments and government support. As a rule, this type of
organizational and economic potential is characteristic of depressed areas and indicates
not only the actual lack of strategic opportunities for the formation of competitive ad-
vantages, but also the lack of managerial competencies in the leadership of the region.
In such circumstances, the logic of action involves the need for external intervention, ie
public administration, aimed at performing the following tasks:

a) formation of a system of strategic management in the region;

b) providing a personnel management system of appropriate qualification;

¢) introduction of risk management methods, due to the fact that the location of
the region in this area indicates the high dangers of its competitive operation.
Risks, as a rule, cause a conflict of interest, which in turn reduces the level of
trust in the region, which in this study we consider as an institutional and or-
ganizational basis and economic factor to increase the efficiency of economic
activity in the region.
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Fig.2. Matrix of organizational and economic potential of the region (compiled by the
authors)
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The risks are as follows: lack of inflow or outflow of investment, weakness of inno-
vation activity, outflow of human capital, hopelessness of young people, which leads to
a high degree of emigration. Solving these three tasks is the basis for strengthening the
economic and organizational potential of the region.

Zone 2. Balloon potential.

Organizational opportunities are quite high, but there is no economic basis for stra-
tegic development. A region with this type can start to develop very actively, but due to
low economic potential there are great risks in the development process. Rapid tempo-
rary growth is likely to turn into the same rapid decline.

The dangers of this type of capacity are also that the emphasis only on organiza-
tional capabilities causes the depletion of organizational capacity, which without proper
support of the economic base loses its resources. The main tasks are to focus on building
a development model based on knowledge, innovation and organizational capabilities.
An example of such an approach is the Silicon Valley region, which was driven by weak
economic potential and great organizational capacity at Stanford University.
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Zone 3. Locomotive potential.

The potential that falls in its diagnosis in the third segment acquires the essence
of the train: the economy is the locomotive of the movement, but the effectiveness of
economic actions is not effective due to lack of support from organizational resources

Economic potential plays the role of a train due to the fact that the organizational
aspects are not given the necessary attention, despite the fact that in conditions of high
competition between regions “organizational potential becomes the most important
source of economic growth and welfare. It also increases the region's contribution to
the country's economic potential. This is due to the peculiarities of the functions per-
formed by organizational capacity: management of economic and social resources of the
region, the identification and use of organizational reserves at relatively low capital
costs” [5].

A region with potential in this coordinate quadrant receives risks of reduced effi-
ciency and increased irrationality of the use of economic resources; loss of time, which
is an important factor in strategic actions, ensuring the creation of competitive ad-
vantages; lag of innovative development of the region, etc. With a low level of organi-
zational capacity in the region, small business is inefficient, the importance of which for
strategic competitive advantages is emphasized by Miklovda V. and his associates, who
prove by "correlation model the impact of small business on the regional economy." [8].
The lack of organizational support also hampers the gazelle business, which is the basis
of innovation, the importance of which for the development of the region and the coun-
try as a whole is emphasized by Slovak researchers: “Gazelles, as an important subgroup
of HGE, make up only approximately 0.5%-1% of all newly established companies with
10 or more employees and with a growth higher than 20%" [3]. Thus, ignoring modern
forms and methods of organizing regional economic life leads to a lag in competition
with other regions.

Important areas for strengthening organizational capacity are:

a) formation of innovation infrastructure, development of innovative entrepre-
neurship;

b) engineering of the trust system as an institutional, organizational and eco-
nomic resource to improve the quality of the regional economy.

Zone 4. Leader.

High organizational potential and high economic potential create a zone of strategic
opportunities to seize competitive advantages and implement modern methods and lev-
ers of strategic development of the region.

The potential that falls into this segment creates a platform for strategic manage-
ment, which uses both economic resources and a modern organizational set of tools of
the regional economy. The region's inclusion in this zone testifies to the strategic position
of the development leader.

The application of the proposed method provides an opportunity not only to exam-
ine the existing organizational and economic potential of the region, but also to justify
the ways of its future development.

Based on the defined sample of respondents, gender and age structure of the gen-
eral population, the representativeness of the sample is presented in table 1.
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Tab.1. Indicators of the general and electoral population of experts in the field of
regional economy of Uzhhorod National University

Totality Number Gender structure | Share by age
persons Male., Fe- Up to 44 | 45-60 61-75
% male., | years,% | years,% | years,%
%
General 50 34 66 50 39 11
Electoral 44 34 66 50 39 11

The questionnaire contained the following question:

Please evaluate the organizational and economic potential of the Zakarpattia re-
gion according to the ten-point school (10 - the highest grade, 0 - no).

Organizational potential in this study consists of two parts: a) institutional - is a set
of all organizational forms of economic activity and its management; b) process - organ-
izational potential - as the ability to attract and activate economic potential to achieve a
strategic regional goal.

Economic potential - a system of productive forces of the region, involved or having
the prospect of being involved in economic activities.

The average assessment of organizational potential is 4.8, economic - 6.9. Based
on this, the organizational and economic potential of the Transcarpathian region falls
into the third quadrant - an area with high economic potential and, accordingly, low
organizational potential.

The results of the survey are presented by the matrix shown in Fig.3.

Fig. 3. Positioning of the assessment of organizational and economic potential in the
coordinate system (compiled by the authors)
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The study shows that in Transcarpathia, the organizational potential received an
average score of 4.8, which is below average. The reasons for this phenomenon are the
following:

First, insufficient attention is paid to the strategic management of regional eco-
nomic development. Although the strategy was adopted, it was not widely covered in
the media, the population of the region was not informed about the strategic goals and
ways to implement them.

Second, the lack of systematic action to build the organizational capacity of the
regional economy. Thus, there are almost no consulting points in the region that can
promote the formation of enterprises and organizations focused on creating business,
including innovation, which would be financed by the state. An example of such organ-
izational support is SMALL BUSINESS ADMINISTRATION in the USA.As noted on the
website, “established in 1953, the U.S. Small Business Administration (SBA) continues
to help small business owners and entrepreneurs realize the American dream. The SBA
is the only federal agency at the cabinet level that is fully dedicated to small business
and provides consulting, capital and contract expertise, as the country's only resource
and voice for small business” [1].

Third, there is no focus of regional authorities on the formation of clusters that will
integrate resources and create additional competitive advantages for participants in mar-
keting, human resources, finance, management and other areas of activity.

Fourth, there is no innovative infrastructure. In addition, in the field of innovation
Miklovda V. considers the following reasons for organizational backwardness: "1) the
country has not created an effectively functioning national innovation system, an integral
element of which will be regional systems; 2) there is no proper funding, which is a
necessary condition for the implementation of innovation activity; 3) there are no levers
of motivation of enterprises to implement innovative technologies or products in prac-
tice. 4) the lack of a risk management system at the level of the state, the region, and
within most enterprises" [9].

Fifth, the issue of building regional trust has not received attention in the region,
neither at the level of government, nor at the level of business, nor regional society, nor
science.

In addition, it should be noted that the assessment of organizational capacity is a
rather complex procedure due to the ambiguity of understanding the nature and com-
plexity of this type of capacity.

In terms of economic potential, this type is rated much higher: the average score
is 6.93 on a ten-point scale. The reasons for the rather high rating are as follows:

First, the region is located on the border with European countries, which provides
additional economic opportunities not only in the manufacturing sector (established en-
terprises with foreign investment, working for Western consumers), but also in logistics,
in the field of international trade.

Secondly, the availability of rich natural resources ensures the economic develop-
ment of forestry, agriculture, tourism, recreation, etc.

Third, the region is actively moving labor to EU countries, the return of which brings
financial investment in the economic potential of the region, as well as increases staffing
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of economic development, contributes to the formation of regional competitive ad-
vantages.

Among the 44 people surveyed, 29 women rated the economic development po-
tential higher than men on average. Thus, the average score given by women is 7.34,
while men scored 6.8. The reason for this difference is that women are more active in
using economic opportunities.

If we consider the answers of respondents grouped by age, the highest score was
given to people belonging to young people - under the age of 44 - 7.27. The most
skeptical about the assessment of the level of economic potential were respondents
aged 61 and older, who rated this type of potential at 6.2. The reason for the relatively
low score compared to other groups is that respondents of this age remember the eco-
nomic development of the region in Soviet times and do not believe that the level of
economic potential today is sufficient and possible.

It should be noted that in contrast to the organizational capacity, the maximum
assessment of the economic opportunities of the region in 10 points was given by four
people, ie about 1%. Five respondents gave a score of 9 points. The minimum level of
this type of source of development of the region (3 points) was set by one person. This
indicates a fairly high density of high estimates of the economic potential of the regional
economy.

To assess the level of potential, it is advisable to use the method of variation.
“Variation is the differences in the individual values of a feature in the units of the studied
population. The study of variation is of great practical importance and is a necessary link
in economic analysis.The need to study variation is due to the fact that the average,
being equivalent, performs its main task with varying degrees of accuracy: the smaller
the difference between the individual values of the feature to be averaged, the more
homogeneous the set, and therefore more accurate and reliable average, and vice versa.
Therefore, the degree of variation can be judged on the limits of variation of the trait,
the homogeneity of the population on this trait, the typicality of the average, the rela-
tionship of factors that determine the variation” [10].

With the help of statistical calculations, it is proposed to assess compliance with
the principles of the survey:

1. The qualification of experts is assessed on the basis of the dispersion indicator.
The standard deviation can be considered as the degree of uncertainty of estimates, so
the less scattering, the higher the level of qualification of experts.

The variance is calculated by the formula:

P )2
o = Z(xlnxa) (1)

Xi — the mark of each expert,
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Xa - average mark

The processed indicators of expert estimates lead to the following calculations.
The sum of the squared deviations in organizational capacity was 105,16.
The number of experts 44.

The standard deviation of organizational capacity estimates:

_ |10516 _
o= / =24 (2)

The standard deviation of estimates of economic potential:

The sum of the squared deviations in organizational capacity was 151,52.

The number of experts 44.

f151,52 _
o= |- =34 3)

The standard deviation means the range of scattering of the values of the respond-
ents' answers relative to his mathematical expectation. According to the calculations,
the range of scattering of responses to organizational capacity and the variance of esti-
mates of economic potential prove a fairly high density, unity of opinion and estimates
of capacity by experts and the reliability of the assessment.

2. Pluralism of opinion is assessed on the basis of the scope of variation and the
coefficient of variation. The greater the value of these mathematical tools, the greater
the level of pluralism.

The scope of variations is the deviation between the maximum and minimum (R)
values of potential estimates

R = ‘th'rf.r'_"¥r.lh".h' )

X max — maximum rating,
X min - minimum score.

Scope of variation in organizational capacity (R1):
Ri=7
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Scope of variation in economic potential (R2)
R2 =7

The coefficient of variation is calculated by the formula:

v =2100 (5)

X

Mathematical statistics prove that if the coefficient of variation is more than 33%,
it means the heterogeneity of the population, which in our case - the heterogeneity of
opinions regarding the level of potential. In our case, this allows us to concentrate within
the matrix a variety of expert assessments.

As noted in fig. 2., the average assessment of organizational capacity is 4.8.

The average level of economic potential noted by experiments is 6.9.

Coefficient of variation of organizational capacity assessment (vo):

=200 =05
v0—4'8 =4

Coefficient of variation of economic potential assessment (ve):

e—3'4100—049
v _6,9 =V,

Calculations show that the opinions of experts are mixed and the principle of plu-
ralism has been observed.

Strengthening the strategic focus of organizational and economic potential in the
development of the Transcarpathian region and gaining competitive advantages is based
on the introduction of innovative mechanisms, among which the leading role is played
by innovative entrepreneurship and innovative regional cluster. Innovative entrepre-
neurship participates in the formation of the value chain in the field of innovation, pro-
vides a synthesis of science and practical economic activity, and the cluster allows you
to focus on creating competitive advantages.

It was recommended to intensify work on the use of electronic communications in
the management of the region. On the one hand, this is a huge reserve of saving time
and other resources; however, it is important to take into account, as communications
experts say, that distance communication reduces the level of understanding, and this
increases management risks.
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It should be noted that the organizational factors that make up the corresponding
share of development potential are riskier than economic ones.

This is explained by the following:

Firstly, organizational factors are mainly subjective, and depend largely on the de-
cisions of specific people. In this case, we recommended to introduce more actively
innovative crowdsourcing, fundraising platforms, which are not an individual, but a col-
lective mechanism; Being organizational collective mechanisms with appropriate trans-
parency significantly strengthen the organizational basis for the development of the re-
gion.

Secondly, organizational factors depend on the quality of the region’s human cap-
ital, on the investment of innovation. In this case, we observe the presence of mutual
influence: human capital, being an economic resource, determines the level of organi-
zation, and the organization affects the development of human capital.

Thirdly, organizational potential implies continuous reengineering of regional au-
thorities and regional business, both their frame and content, and most importantly, the
transformation of organizational forms of interaction between business and regional au-
thorities.

An important factor in strengthening the organizational and economic potential of
strategic development of Transcarpathia is a set of cultural and institutional measures,
including a system of trust, the construction of which is based on the principles of com-
petence, methodological adequacy, feedback, transparency, and practical implementa-
tion - the imperatives of integrity and integrity.

The trust system includes a management subsystem, the effective operation of
which involves the management of transformations; application of a brand of trust; ARIS
modeling; deviance management.

An important way of strengthening the organizational component of the develop-
ment potential is the involvement in the practice of regional management the methods
of abstract modeling of strategic development options, and, accordingly, its potential.

Modeling allows in abstract-concrete form to outline the main components of or-
ganizational and economic potential of strategic development, to determine the rational
links between them and to identify the most effective mechanisms of activation. The
model describes the interaction of components, which include strategic elements, pro-
cesses, factors, mechanisms and levers.

Conclusions

Strategic analysis of organizational and economic potential was conducted by the
matrix method, which contains four zones: the potential of the infantry (low organiza-
tional and economic potential); balloon potential (organizational potential is higher, but
economic - below average); train potential (high economic potential and low organiza-
tional); high organizational potential and high economic potential create a zone of stra-
tegic leader.
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The principles of choice of respondents are defined by competence and pluralism
of opinions. Adherence to the principle of high qualification of experts is determined by
the indicator of variance of assessments of organizational and economic potentials. Plu-
ralism of opinions is assessed on the basis of the scope of variation and the coefficient
of variation of estimates of organizational and economic potentials of strategic develop-
ment of the Transcarpathian region.

The study shows that in Transcarpathia the organizational potential received an
average score of 4.8. In terms of economic potential, this type is rated much higher: the
average score is 6.93 on a ten-point scale. So, the position of potential is zone 3 -Train
potential.

The reasons of this situation is:

¢ insufficient attention is paid to the strategic management of regional economic
development. In spite of adopted regional strategy, population of the region,
business people were not informed about the strategic goals, plans and ways to
implement them. In the current situation, the lack of complete and reliable in-
formation hinders the achievement of strategic goals;

o the lack of systematic action to build the organizational capacity of the regional
economy;

e there is no focus of regional authorities on the formation of clusters;

e the attention is not paid enough to the innovative development of the region,
there is no infrastructure for the creation of new ideas and their transformation
into innovation.

e the building of regional trust as cultural and institutional factor of development
has not received attention in the region.

In terms of economic potential, this type is rated much higher: the average score
is 6.93 on a ten-point scale. We have reached an analysis of the strategic diagnosis of
the potential of Transcarpathia, we fine that the reasons for the rather high rating are
as follows:

1. The region is located on the border with European countries, which provides
additional economic opportunities.

2. Rich natural resources ensures the economic development of forestry, agricul-
ture, tourism, recreation, etc.

3. The region has a highly mobile workforce. Working at the enterprises of the
European Union allows to bring to Transcarpathia modern technologies, both
production, and administrative. This provides an additional resource for Trans-
carpathian enterprises to use the experience of Western countries.

Our analysis and comparison of the expert opinions we find that made it possible
to formulate recommendations on strengthening the economic and organizational de-
velopment potential. Among the main areas noted:

a) Firstly, in conditions of digitalization of society, which the coronaviru has
pushed to, it is advisable to switch to electronic forms of communication at the
regional level management level, which saves decision-making time and exe-
cution time. This leads to an increase in the efficiency of administration on the
basis of improving the organization of direct communication and feedback.
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b) Secondly, to intensify innovative activity in the region, for which to create con-
ditions for enterprises, especially startups. In the region, there is a lack of
consulting centers, centers for supporting innovative activity, and mechanisms
for transferring ideas to innovations. In fact, in the region there is no regional
insolation system.

We also recommend intensifying work on creating clusters that integrate organiza-
tional and economic resources, which significantly increases the efficiency of their use,
and therefore create the conditions for obtaining strategic competitiveness. That is we
mean that diagnostics of organizational and economic potential suggests that an im-
portant direction in the formation of regional strategic competitive advantages is cultural
and institutional actions aimed at creating an atmosphere of support for innovation and
trust in the region. Confidence in this context acts as an organizational-economic factor
that helps to reduce transaction costs and at the same time improves the quality of
communication between business, regional authorities and the population.

In conclusion, we would like to state our knowledge from the research, the outputs
of which are the subject of this paper, that innovative culture and culture of trust are
resources to increase the competitiveness of the regional economy and tools to manage
the process of achieving regional development goals.
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of Economic Freedom?
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Abstract

The aim of the paper is to assess the current state of economic freedom in the Western
Balkans region using the Index of Economic Freedom. From the Western Balkans terri-
tories, the best rating in the observed period of 2010 — 20189 is achieved by the Republic
of North Macedonia and the worst by Bosnia and Herzegovina. According to the 2020
Index of Economic Freedom, the region belongs to the group of moderately free econ-
omies. The investment and business environment of the Western Balkans is at a low
level. The reason is poor law enforcement, corruption, organized crime, or the shadow
economy.
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Introduction

Geographically, the Western Balkans region is an important trade and power cross-
roads between East and West. The common goal of the EU and the Western Balkans is
strong, stable and united Europe based on historical and cultural, geographical ties and
common political, security and economic interests [the Council of the European Union,
2020].

The Western Balkans territories are among the poorest in Europe and their pace of
convergence with European standards is slow. Due to unfavourable historical develop-
ment, the economies of the Western Balkans are struggling with several problems such
as high unemployment, corruption in government institutions, organized crime and
shadow economy. In recent years, the region has achieved significant progress in the
process of economic transformation, democratization and implementation of reforms.

Unemployment, the overall economic situation and corruption remain the main
concerns of residents of the region. Lack of adequate work and nepotism are specified
as two main barriers to employment. It follows that confidence in employers, whether
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private or public, is at a low level. Job are created in low-income sectors. Unemployment
is also considered to be a major cause of social exclusion. Almost half of the population
is dissatisfied with the security situation in the region [Regional Cooperation Council,
2020].

1 Methodology

The aim of the paper is to assess the current state of economic freedom in the
Western Balkans region using the Index of Economic Freedom. In order to achieve the
set objective, several general theoretical methods were used, especially methods of
analysis, synthesis, induction, deduction and comparison. The Abstraction method was
also used to disregard a number of less significant factors, relationships and facts in
order to examine more closely the essential characteristics of the region as a whole.

The paper also analyses Kosovo, based on UNSC Resolution no. 1244/1999, and
the opinion of the International Court of Justice on the declaration of independence of
Kosovo. The most comprehensive source of information on the Western Balkans is the
reports and publications of the EU institutions, the World Bank and the International
Monetary Fund. Ministry of Foreign and European Affairs of the Slovak Republic annually
publishes economic information about individual territories. Statistical databases of EU
and the Western Balkans territories were used.

The main source of data used for research was the Index of the Economic Freedom
2020. The Heritage Foundation in cooperation with the editorial staff of daily newspaper
The Wall Street Journal has been compiling the Index of Economic Freedom for twenty-
six years. The measurement of economic freedom is based on examination of twelve
guantitative and qualitative components grouped into four pillars (Fig. 1).

Fig. 1 Index of Economic Freedom

RULE OF LAW:
Property Rights, Judicial Effectiveness, Government Integri

GOVERNMENT SIZE:

Tax Burden, Government Spending, Fiscal Health

REGULATORY EFFICIENCY:
Business Freedom, Labor Freedom, Monetery Freedom

OPEN MARKETS:
Trade Freedom, Investment Freedom, Financial Freedom

Source: own processing according to Index of Economic Freedom
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Each of the twelve economic freedoms is rated on a scale from 0 to 100. The total
score of a country is calculated as the average of the individual economic freedoms
[Kittova & Steinhauser, 2018]. The Index of Economic Freedom is published at the be-
ginning of a calendar year, the score for 2020 reflects the situation in 2019. In 2019,
Hong Kong became the freest economy in the world, continuously at the first position
since 1995. Singapore, New Zealand, Switzerland and Australia ranked in the top five in
addition to Hong Kong.

2 Results and Discussion

Graph 1 shows the development of the 2011 — 2020 Index of Economic Freedom
for Western Balkans. From the Western Balkans territories, the best rating in the ob-
served period of 2010 — 2019 is achieved by the Republic of North Macedonia and the
worst by Bosnia and Herzegovina. According to the 2020 Index of Economic Freedom,
the region belongs to the group of moderately free economies.

Graph 1 Index of Economic Freedom 2011 — 2020
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AL — the Republic of Albania, BA — the Republic of Bosnia and Herzegovina, ME — the Republic of
Montenegro, MK — the Republic of North Macedonia, RS — the Republic of Serbia, XK — the Republic of
Kosovo

Source: own processing according to Index of Economic Freedom 2010 — 2020

According to the 2020 Index of Economic Freedom, the best score from the West-
ern Balkans territories was achieved by the Republic of North Macedonia, ranking 51st
out of 186 assessed economies. The total score of 69.5 decreased by 1.6 points com-
pared to last year due to a decrease in the efficiency of the judiciary. Kosovo with the
score of 67.4 became the 53rd freest economy. The score of the country increased
slightly by 0.4 point year-on-year due to an improvement in the area of property rights.
The economic freedom score of Albania is 66.9, making it the 57th freest economy. The
overall score increased slightly by 0.4 point year-on-year due to improvement in fiscal
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health. However, Albania fell by five positions in the ranking, reflecting the relatively
better performance of other countries. Serbia is in the 65th place in the 2020 Index of
Economic Freedom with the score of 66.0. The total score of the country increased by
2.1 points compared to last year. Bosnia and Herzegovina is in the 82nd place in the
2020 Index of Economic Freedom with the score of 62.6. In a year-on-year comparison,
its overall score increased slightly by 0.7 point, which was helped by a sharp increase in
the score for government integrity. The economic freedom score of Montenegro is 61.5,
making it the 91st freest economy. Compared to last year, the country's overall score
increased by 1.0 point, mainly due to the higher score of government integrity.

The "RULE OF LAW" pillar of the 2020 Index of Economic Freedom for Western
Balkans is shown in Graph 2. This pillar assesses the protection of property rights, the
independence and efficiency of the judiciary, and the integrity of the government indi-
cators. According to the “RULE of LAW" pillar, the Western Balkans score is significantly
below the EU average. Convincing progress regarding the rule of law in the Western
Balkans remains a major challenge, often linked to the lack of political will, the continued
existence of certain elements of state seizure, limited progress in the independence of
the judiciary and increasingly challenging environment for civil society [European Com-
mission, 2020a].

Graph 2 Index of Economic Freedom 2020 - RULE OF LAW
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AL — the Republic of Albania, BA — the Republic of Bosnia and Herzegovina, ME — the Republic of
Montenegro, MK — the Republic of North Macedonia, RS — the Republic of Serbia, XK — the Republic of
Kosovo

Source: own processing according to Index of Economic Freedom 2020

Despite ongoing reform processes, protection of property rights in the Western
Balkans remains weak. It is essential to ensure the independence, quality and efficiency
of the judicial system [European Commission, 2018]. The judiciary is often under political
pressure and has a great number of unfinished cases. Insufficient funding of the judici-
ary is also a problem. There is widespread political interference in the media and their
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control. It is necessary to make an effort to ensure freedom of expression and the inde-
pendence of the media throughout the region. Democratic systems in the Western Bal-
kans are not functioning properly due to strong political polarization, limited democratic
control function of the opposition in some cases and boycotts of elections and parlia-
mentary work by the opposition [European Commission, 2020a].

Public administration is plagued by inefficiency, corruption and nepotism. Corrup-
tion is one of the most significant threats to the region's democratic transformation and
economic progress. In the Western Balkans, corruption is endemic, systematic, well-
organized, rooted in government institutions, including the judiciary and the police. Pub-
lic procurement is particularly prone to widespread corruption. High-level corruption and
political corruption need to be tackled more clearly and consistently. As a part of the
Euro-integration process, the Western Balkans territories have committed themselves to
eliminating corrupt behaviour and manifestation of corruption in all areas of social life.
They have confirmed their efforts by adopting a number of international law documents,
such as the United Nations Convention Against Corruption.

The task of the Western Balkans is to strengthen prosecution structures specializing
in the fight against corruption and organized crime. The spread of organized crime in
the Western Balkans is linked to the period of the break-up of Yugoslavia. This was
mainly due to economic stagnation and rapidly changing political situation. Growing pov-
erty, the absence of the rule of law, inefficient justice and open fighting in some areas
have fuelled the rise of organized crime. At present, the presence of organized crime in
the Western Balkans is significant in terms of human, drug and weapon trafficking or
the infiltration of crime into the political and economic system [European Commission,
2018]. Attention is also paid to cyber security and the fight against cybercrime.

Graph 3 shows the "GOVERNMENT SIZE" pillar of the 2020 Index of Economic
Freedom for the Western Balkans. Within this pillar, the tax burden, government spend-
ing and fiscal health indicators are assessed. According to the “"RULE of LAW” pillar, the
Western Balkans score is approximately equal to the EU average. The exception is Mon-
tenegro, whose Government Spending and Fiscal Health scores are well below the EU
average.

The tax burden for 2019 ranged from 23.3 to 37.9% of total domestic income, with
Kosovo having the lowest and Bosnia and Herzegovina the highest. In Albania, the high-
est personal income tax rate is 23%, the highest corporate tax rate is 15%. In Serbia,
the highest personal income tax rate is 10%, the highest corporate tax rate is 15%. The
rates of personal and corporate income tax are the equal in Montenegro (9.0%). In the
Republic of Northern Macedonia, Kosovo, Bosnia and Herzegovina, corporate and per-
sonal income tax is 10%.

The region's indebtedness gradually decreases. The average level of public debt in
the Western Balkans territories was 48.08% of GDP in 2019. The region's indebtedness
gradually decreases. In 2019, Montenegro had the highest public debt (72.1% of GDP),
Kosovo had the lowest (17.0% of GDP). Table 1 provides an overview of public debt and
inflation rate indicators in the territories of the Western Balkans in 2019.
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Graph 3 Index of Economic Freedom 2020 - GOVERNMENT SIZE
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Source: own processing according to Index of Economic Freedom 2020

Tab. 1 Public debt and inflation rates in the territories of the Western Balkans in 2019

Public debt Inflation rates
(% GDP) (%)
the Republic of Albania 68.6 2.0
the Repul?llc of Bosnia and 37.0 1.4
Herzegovina
the Republic of Kosovo 17.0 1.1
the Republic of Montenegro 72.1 2.6
the Repu_bllc of North 395 15
Macedonia
the Republic of Serbia 54.3 2.0

Source: own processing according to Index of Economic Freedom 2020

Graph 4 shows the "REGULATORY EFFICIENCY" pillar of the 2020 Index of Eco-
nomic Freedom for the Western Balkans. Within this pillar, the freedom of enterprise,
labour market and monetary stability indicators are assessed. According to the “"REGU-
LATORY EFFICIENCY" pillar, the Western Balkans score is approximately equal to the
EU average.
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Graph 4 Index of Economic Freedom 2020 - REGULATORY EFFICIENCY
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The Western Balkans have significant untapped economic potential. The Western
Balkans territories are sensitive to external influences, and the growth stimulation is
based on significant international financial and technical assistance. Monetary and finan-
cial systems in the region are heavily dependent on the euro. Private sector development
is essential for socio-economic development, regional integration, improvement of com-
petitiveness and job creation. Small and medium-sized enterprises are extremely im-
portant, given that they account for 99% of all enterprises in the Western Balkans,
generate around 65% of total added value in the business sector and account for 73%
of total employment in the business sector [European Commission, 2020b]. In this con-
text, it is appropriate to pay attention to the support of startups and small and medium-
sized enterprises in strategic sectors of the Western Balkans, such as tourism and the
digital sector.

GDP growth is not sufficient to reduce the high unemployment rate, to ensure
formal jobs or to reverse the trend of large-scale migration. The main reasons for emi-
gration include poverty, unemployment and lack of opportunities. Pessimism, hopeless-
ness, corruption and a lack of structural change are currently important factors support-
ing emigration. Making the labour market more efficient is one of the biggest challenges
for the economic and social development of the region. Getting a job is a matter of
connections, not knowledge and skills [Zubal'ov4, 2017]. The average unemployment
rate of the six Western Balkans economies was around 17% in 2019 [Eurostat, 2020].
Kosovo had the highest unemployment rate (25.6%) and Serbia the lowest (10.5%).

In 2019, the employment rate in the Western Balkans region rose to a historic high
of 45.6% for the 15-64 age group. Jobs were generated mainly in the service sector,
followed by construction and industry. Employment continued to decline in agriculture.
In 2019, Kosovo had the lowest minimum wage in the Western Balkans (EUR 130 for
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workers under 35 and EUR 170 for workers over 35). The highest minimum wage in
2019 was in Serbia (EUR 344.4).

The "OPEN MARKETS" pillar of the 2020 Index of Economic Freedom for Western
Balkans is shown in Graph 5. Within this pillar, the trade freedom, freedom of investment
and financial freedom indicators are evaluated. According to the "OPEN MARKETS" pillar,
the Western Balkans score is slightly below to the EU average.

Graph 5 Index of Economic Freedom 2020 - OPEN MARKETS
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Source: own processing according to Index of Economic Freedom 2020

Foreign trade holds an important position in the Western Balkans economy, largely
contributing to the economic growth and production of gross domestic product, and also
forms a substantial part of foreign exchange revenue [Kast'akova & Ruzekova, 2019].
The EU is the Western Balkans' largest business partner, accounting for 69.4% to 82.9%
of total exports and 61.8% of total imports in 2019 [European Commission, 2020a].

The major share of the Western Balkans economy is represented by agriculture,
textile industry, energy and construction, which do not produce products requiring usage
of advanced technologies and education of employees. Albania and Montenegro depend
on tourism. Kosovo is an extremely complicated economic area, the business environ-
ment of which has discouraging parameters for investors despite the positive results in
2019 [Ministry of Foreign and European Affairs of the Slovak Republic, 2020].

The investment environment in the Western Balkans is characterized by a weak
level of the rule of law, insufficient enforcement of state aid rules, shadow economy,
insufficient access to finance and low levels of regional integration. EU companies are
the biggest investors in the region, providing 73% of foreign direct investment. They
are thus the main external driver of growth and jobs in the region. The growing business
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and investment activity of third countries in the Western Balkans often does not take
into account socio-economic and financial sustainability or EU rules for public procure-
ment. The banking sector in Western Balkans remains relatively stable.

Conclusion

According to the 2020 Index of Economic Freedom, the best score from the West-
ern Balkans territories was achieved by the Republic of North Macedonia. Montenegro
had the worst score. All the countries scored 61.5 - 69.5, the global average was 61.6
and the European regional average was 69.8. The main obstacle to greater economic
freedom in the Western Balkans territories is the very poor performance of the rule of
law indicators.

The Western Balkans territories are criticized especially for the lack of austerity
measures by the government and public institutions, the inflexible labor market and the
slow implementation of necessary reforms. Emigration of young people and the "brain
drain" are considered to be key problems for the region. The Western Balkans received
weak rating also for corruption, which is still at a high level. Robust results in the fight
against corruption are needed to mitigate the real threats to democratic structures and
for a stable and transparent business environment. High level and political corruption
need to be tackled in a clearer and more consistent way.

The Western Balkans territories have received high rating for their level of trade
freedom and stable public finance. The EU is the largest trading partner, a source of
incoming foreign investments and a major destination for external migration. These
close economic relations have been supported by, inter alia, the Stabilization and Asso-
ciation Agreements between the EU and individual territories of the Western Balkans,
which also include provisions on a deep and comprehensive free trade area. Implemen-
tation of these provisions means the removal of customs and non-tariff barriers, liberal-
ization of trade in services, extensive harmonization of trade, investment regulations
and institutions.
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Autorské pravo a obchod pod prizmou eurdpskej smernice
o online prenosoch vysielatel'ov a retransmisiit

Marian Kropaj?

Copyright and trade under the prism of the European directive on on-
line transmissions of broadcasting organisations and retransmissions

Abstract

The author draws attention to Directive (EU) 2019/789 of the European Parliament and
of the Council laying down rules on the exercise of copyright and related rights applicable
to certain online transmissions of broadcasting organisations and retransmissions of te-
levision and radio programmes, and amending Council Directive 93/83/EEC ("Online Bro-
adcasting and Retransmission Directive "). The topicality of the paper is related to the obli-
gation to transpose this directive into national law by 7 June 2021. The author points
out the need to modify several definitions of copyright uses (eg broadcasting, retran-
smission) and to add new terms introduced by the directive (eg direct injection).
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Uvod

S deklarovanym cielom zlepsit' cezhranicn( dostupnost’ televiznych a rozhlasovych
programov na jednotnom trhu EU, a to ul'ahenim vysporiadania autorského prava a
prav suvisiacich s autorskym pravom na niektoré online sluzby vysielatel'ov a na retran-
smisiu televiznych a rozhlasovych programov inymi prostriedkami nez kablom, bola dria
17. 4. 2019 prijata tzv. smernica stanovujuca pravidla vykonu autorského prava a prav
suvisiacich s autorskym pravom uplatnitel'na na niektoré online vysielania vysielatel'ov
a retransmisie televiznych a rozhlasovych programov. Smernica prinasa moznost’ na roz-
siahlejSie Sirenie programov s povodom v inych ¢lenskych Statoch v prospech pouziva-
tel'ov v celej Eurdpskej Gnii ul'ahéenim licencovania autorského prava a prav slvisiacich
s autorskym pravom k dielam a inym predmetom ochrany, ktoré su stcast'ou vysielania
uritych typov televiznych a rozhlasovych programov. ? Smernica nadobudla Ginnost' 7.
6. 2019 potom Co bola predtym zverejnena 17. 5. 2019 v Uradnom vestniku EU.

1 KEGA, no. 020EU-4/2019 - Publishing of a new textbook from the subject Basics of Law in English for
international students and Slovak students studying in English.

2 JUDr. Mgr. Marian Kropaj, PhD.; Ekonomicka univerzita v Bratislave, Obchodna fakulta, Katedra obchodného
prava, Dolnozemska cesta 1, 852 35 Bratislava; E-mail: marian.kropaj@euba.com

3 Smernica Eurdpskeho parlamentu a Rady (EU) 2019/789 zo 17. aprila 2019, ktorou sa stanovuju pravidla
vykonu autorského prava a prav suvisiacich s autorskym pravom uplatnitelné na niektoré online vysielania
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Smernica obsahovo pozostava z 27 recitalov a zo 14 ¢lankov. Mozno ju povazovat’
za jednu z tych rozsahom struénejsich, pricom je rozumne kategorizovana do piatich
kapitol — vSeobecné ustanovenia, vratane definicii pojmov (kapitola I), doplnkové on-
line sluzby vysielatel'ov (kapitola II), retransmisia televiznych a rozhlasovych programov
(kapitola III), prenos programov prostrednictvom priameho vstupu (kapitola IV) a zave-
re¢né ustanovenia (kapitola V). Ku kazdému clanku prisltiicha jeden alebo viac recitalov.

Televizne a rozhlasové programy su doélezitymi prostriedkami podpory kultirnej
a jazykovej rozmanitosti, socialnej stdrznosti a SirSieho pristupu k informaciam.

Predmetnl smernicu je nutné transponovat’' v lehote do 7. juna 2021 do vnutros-
tatneho prava prostrednictvom novelizacie zakona ¢. 185/2015 Z. z. Autorsky zakon, ¢im
je dana aktualnost’ zvolenej témy.

Prispevok sa zameriava najma na podrobnejSie predstavenie tejto problematiky
a blizSie analyzuje pravidla pre programy vysielané prostrednictvom priameho vstupu.

Medzi hlavné kl'iCové oblasti smernice mozno zaradit’ tzv. ,,zasadu krajiny povodu®
a rozsirenie povinnej kolektivnej spravy prav na retransmisiu rozhlasovych a televiznych
programov inymi prostriedkami nez kablom.

Aktualny Autorsky zakon bude potrebné prisposobit’ aplikatnym poziadavkam na
cezhrani¢né poskytovanie doplnkovych on-line sluzieb vysielatel'ov, rozsirit’ rozsah po-
vinne kolektivne spravovanych prav a posudit’ moznosti vysporiadania prav pri novych
technoldgiach prenosu programov — priamy vstup.

1 Metodika prace

Cielom predkladaného clanku je pribliZit' novl smernicu Eurdpskeho parlamentu a
Rady (EU) 2019/789 zo 17. aprila 2019, ktorou sa stanovuju pravidla vykonu autorského
prava a prav suvisiacich s autorskym pravom uplatnitelné na niektoré online vysielania
vysielatelov a retransmisie televiznych a rozhlasovych programov a ktorou sa meni
smernica Rady 93/83/EHS a uvadzat’ Uvahy de lege ferenda vo vztahu k zakonu ¢.
185/2015 Z. z. Autorského zakona.

Predkladany ¢lanok je z hl'adiska pouZitych metdd spolocenskovednym, teoretickym
prispevkom. Pri jeho spracovani boli pouzité vSeobecné vedecké metddy, najmé analyza
a syntéza, d'alej metdda indukcie a dedukcie, metdda abstrakcie, metdda porovnavania
a metdda zovSeobecnovania. Autor k dosahovaniu cielov vyuZiva najmé analytickd,
komparativnu a historicki metodu.

vysielatel'ov a retransmisie televiznych a rozhlasovych programov a ktorou sa meni smernica Rady
93/83/EHS, bod. 1.
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2 Vysledky a diskusia
2.1 Problémové aspekty cezhranic¢nych dopinkovych online sluzieb

Pokial' ide o doterajsiu ochranu nositelov prav, tak td je zabezpefena najméa
v smernici EP a Rady 2001/29/ES a smernici EP a Rady 2006/115/ES. Cezhrani¢né sate-
litné vysielanie a kablova retransmisiu ulahcuje najma smernica Rady 93/83/EHS, ktora
je vSak obmedzena len na satelitné vysielanie a nevzt'ahuje sa na online sluzby, ktoré
su doplnkom vysielania. Okrem toho retransmisia z inych ¢lenskych Statov sa obmedzuje
na sucasné, nezmenené a neskratené retransmisie kablovymi alebo mikrovinnymi sys-
témami a nevzt'ahuje sa na retransmisie Sirené inymi technoldgiami.

Z dovodu poziadavky na ul'ahcenie cezhrani¢ného poskytovania online sluzieb s p6-
vodom v inych clenskych Statov je potrebné prispOsobit’ pravny ramec pri si¢asnom
zohl'adneni financovania a vyroby kreativneho obsahu najmé v pripade audiovizualnych
diel pri doplnkovych online sluzbach.

Namiesto tradicnych kanalov sa postupne zacalo Coraz viac vyuZivat' sledovanie
programov cez tzv. on-line sluzby. PrispOsobit’ sa tejto situacii sa musel aj pravny ramec
autorského prava a prav sUvisiacich s autorskym pravom, a to Upravou vysporiadania
prav s mnozstvom nositel'ov prav k roznym kategériam diel a inym predmetom ochrany,
ktoré sa nachadzaju vo vysielani i v retransmitormi pontkanych ,balikoch" programov.

Smernica s ciel'om ul'ahcenia vysporiadania prav na cezhrani¢né poskytovanie do-
plnkovych sluzieb zavadza tzv. zasadu krajiny povodu pri vykone autorskych prav a prav
suvisiacich s autorskym pravom. Na zaklade tejto zasady moze vysielatel verejne pre-
nasat’ alebo spristupfiovat’ verejnosti svoje programy pri poskytovani dopinkovych online
sluZieb, vratane vysporiadania nositel'ov prav a ich zastupcov (napr. organizacie kolek-
tivnej spravy).? Tato zasada sa vSak nema vzt'ahovat’ na Ziadny nasledny verejny prenos
diel alebo inych predmetov ochrany po dréte alebo bezdrotovymi prostriedkami alebo
na akékol'vek nasledné spristupriovanie diel ani inych predmetov ochrany verejnosti, a to
po drote alebo bezdrotovymi prostriedkami, takym sp6sobom, ze k nemu jednotlivec
mozZe mat’ pristup z miesta a v Case, ktoré si sam zvoli, alebo ani na akékol'vek nasledné
vyhotovenie rozmnozenin diel alebo inych predmetov ochrany, ktoré st obsiahnuté v do-
plnkovej online sluzbe.>

Na urcité typy programov sa zasada krajiny povodu nevztahuje. Konkrétne ide
o spravodajské a publicistické programy, programy vlastnej produkcie vysielatelov fi-
nancovanej z vlastnych zdrojov a/alebo aj zo zdrojov pochadzajlcich z verejnych roz-
poctov. Zasada sa nevztahuje ani na televizne vysielanie Sportovych podujati. Na vlastnu
produkciu vysielatela sa zasada nevzt'ahuje a nebrani ani slobode nositelov prav a vy-
sielatel'ov dohodnlt’ sa na obmedzenom vyuzivani ich prav vratane Gzemnych obme-
dzeni. Zasada nezavadza ani povinnost’ vysielatelom verejne prenasat’ alebo spristup-
novat’ verejnosti programy v inom State ako je Stat, v ktorom maju svoje hlavné sidlo.

*Pozri ADAMOVA Z. Kolektivna sprava prav autorského prava a prav slvisiacich s autorskym pravom. In
SVIDRON J., ADAMOVA Z., NAVRAT M. SKREKO A. Pravo dusevného vlastnictva v informacnej spolocnosti
a v systéme prava. J. Swdron (ed.) Bratlslava VEDA, 2009, s. 157 — 285.

5 Smernica Eurdpskeho parlamentu a Rady (EU) 2019/789 zo 17. aprila 2019, ktorou sa stanovuju pravidla
vykonu autorského prava a prav suvisiacich s autorskym pravom uplatnitelné na niektoré online vysielania
vysielatel'ov a retransmisie televiznych a rozhlasovych programov a ktorou sa meni smernica Rady
93/83/EHS, bod. 9.
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Stanovovanie vysky platby za predmetné prava méa zohl'adrovat’ dizku trvania online
dostupnosti programov zahrnutych v sluzbe, potencialne publikum a poskytované jazy-
kové verzie. Pripustné s osobitné metddy vypoctu vysky platby zalozené na prijmoch
vysielatela. Smernica nebrani tomu, aby v zmysle zmluvnej slobody nad’alej dochadzalo
k obmedzeniu vyuzivania prav, ktorych sa tyka zasada krajiny pévodu, pokial’ to nie je
v rozpore eurdpskym pravom.

2.2 DoterajSia pravna uprava ochrany nositel'ov prav a potreba prijatia no-
vej smernice

Pokial' ide o doterajsSiu ochranu nositelov prav, tak td je zabezpecena najméa
v smernici EP a Rady 2001/29/ES a smernici EP a Rady 2006/115/ES. Cezhrani¢né sate-
litné vysielanie a kablovl retransmisiu ul'ahcuje najma smernica Rady 93/83/EHS, ktora
je vSak obmedzena len na satelitné vysielanie a nevzt'ahuje sa na online sluzby, ktoré
su doplnkom vysielania. Okrem toho retransmisia z inych ¢lenskych Statov sa obmedzuje
na sucasné, nezmenené a neskratené retransmisie kablovymi alebo mikrovinnymi sys-
témami a nevzt'ahuje sa na retransmisie Sirené inymi technoldgiami.®

Z dovodu poziadavky na ul'ahcenie cezhrani¢ného poskytovania online sluzieb s p6-
vodom v inych clenskych Statov je potrebné prispOsobit’ pravny ramec pri sic¢asnom
zohl'adneni financovania a vyroby kreativneho obsahu najmé v pripade audiovizualnych
diel pri doplnkovych online sluzbach.

Smernica s cielom ul'ah¢enia vysporiadania prav na cezhranicné poskytovanie do-
pinkovych sluZieb zavadza tzv. zasadu krajiny povodu pri vykone autorskych prav a prav
sUvisiacich s autorskym pravom. Na zaklade tejto zasady mo6ze vysielatel’ verejne pre-
nasat’ alebo spristupfovat’ verejnosti svoje programy pri poskytovani doplnkovych online
sluzieb, vratane vysporiadania nositel'ov prav a ich zastupcov (napr. organizacie kolek-
tivnej spravy).” Tato zasada sa vSak nema vztahovat’ na Ziadny nasledny verejny prenos
diel alebo inych predmetov ochrany po dréte alebo bezdrétovymi prostriedkami alebo
na akékol'vek nasledné spristupriovanie diel ani inych predmetov ochrany verejnosti, a to
po drbte alebo bezdrotovymi prostriedkami, takym spdsobom, Ze k nemu jednotlivec
moze mat’ pristup z miesta a v Case, ktoré si sam zvoli, alebo ani na akékol'vek nasledné
vyhotovenie rozmnoZenin diel alebo inych predmetov ochrany, ktoré st obsiahnuté v do-
pinkovej online sluzbe.®

Na urcité typy programov sa zasada krajiny povodu nevztahuje. Konkrétne ide
o spravodajské a publicistické programy, programy vlastnej produkcie vysielatelov fi-
nancovanej z vlastnych zdrojov a/alebo aj zo zdrojov pochadzajlcich z verejnych roz-
poctov. Zasada sa nevztahuje ani na televizne vysielanie Sportovych podujati. Na vlastnd

6K Ceste k novej legislative v oblasti vysielania a retransmisie pozri SLOVAK, J. (2019). Analyza smernice o on-
line prenosoch vysielatel'ov a o retransmisii programov. Dusevné vlastnictvo, 23(4), 20.

7 Pozri ADAMOVA Z. Kolektivna sprava prav autorského prava a prav slvisiacich s autorskym pravom. In
SVIDRON J., ADAMOVA Z., NAVRAT M. SKREKO A. Pravo dusevného vlastnictva v informacnej spolocnosti
a v systéme prava. J. SV|dron (ed.) Bratlslava VEDA, 2009, s. 157 — 285.

8 Smernica Eurépskeho parlamentu a Rady (EU) 2019/789 zo 17. aprila 2019, ktorou sa stanovujt pravidla
vykonu autorského prava a prav suvisiacich s autorskym pravom uplatnitelné na niektoré online vysielania
vysielatel'ov a retransmisie televiznych a rozhlasovych programov a ktorou sa meni smernica Rady
93/83/EHS, bod. 9.
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produkciu vysielatela sa zasada nevzt'ahuje a nebrani ani slobode nositelov prav a vy-
sielatelov dohodnut’ sa na obmedzenom vyuzivani ich prav vratane Uzemnych obme-
dzeni. Zasada nezavadza ani povinnost’ vysielatel'om verejne prenasat’ alebo spristup-
Aovat’ verejnosti programy v inom State ako je Stat, v ktorom maju svoje hlavné sidlo.
Stanovovanie vysky platby za predmetné prava ma zohladiovat’ dizku trvania online
dostupnosti programov zahrnutych v sluzbe, potencialne publikum a poskytované jazy-
kové verzie. Pripustné s osobitné metddy vypoctu vysky platby zalozené na prijmoch
vysielatela. Smernica nebrani tomu, aby v zmysle zmluvnej slobody nad’alej dochadzalo
k obmedzeniu vyuzivania prav, ktorych sa tyka zasada krajiny pévodu, pokial’ to nie je
v rozpore eurdpskym pravom. Zasada sa nevztahuje ani na televizne vysielanie Sporto-
vych podujati. Na vlastnl produkciu vysielatela sa zasada nevzt'ahuje a nebrani ani slo-
bode nositel'ov prav a vysielatel'ov dohodndt’ sa na obmedzenom vyuzivani ich prav vra-
tane Uzemnych obmedzeni. Zasada nezavadza ani povinnost’ vysielatelom verejne pre-
nasat’ alebo spristupriovat’ verejnosti programy v inom State ako je Stat, v ktorom maju
svoje hlavné sidlo. Stanovovanie vysky platby za predmetné prava ma zohl'adnovat’ dizku
trvania online dostupnosti programov zahrnutych v sluzbe, potencialne publikum a po-
skytované jazykové verzie. Pripustné su osobitné metddy vypoctu vysky platby zalozené
na prijmoch vysielatel'a. Smernica nebrani tomu, aby v zmysle zmluvnej slobody nad'alej
dochadzalo k obmedzeniu vyuzivania prav, ktorych sa tyka zasada krajiny povodu, po-
kial’ to nie je v rozpore eurédpskym pravom.

2.3 Kolektivna sprava prav pri uplatiovani retransmisie online dopinkovych
sluzieb

Smernica zavadza povinnu kolektivnu spravu prav s cielom zabezpecit' dostatocnu
ochranu proti neopravnenému pouzitiu diel a inych predmetov ochrany. Nositelia prav
by za retransmisiu svojich diel mali dostat’ primerandi odmenu v sulade so smernicou EP
a Rady 2014/26/EU. Zohl'adnit’ by sa mala ekonomicka hodnota pouzivania prav v ob-
chode vratane hodnoty prisudzovanej sposobu retransmisie. Zmluvné vztahy medzi or-
ganizaciami kolektivnej spravy a prevadzkovatelmi retransmisie by sa mali tykat’ aj no-
sitel'ov prav, ktorych organizacia kolektivnej spravy prav nezastupuje a to bez moznosti
nositel'ov prav vylicit' svoje diela z posobnosti tohto mechanizmu smernice. V pripade
viacerych organizacii kolektivnej spravy prav ma clensky stat urcit, ktora organizacia,
resp. viaceré maju mat’ moznost’ udelenia/odmietnutia suhlasu na retransmisiu.

Prirodzene predmetom povinnej kolektivnej spravy prav uplatiiovanej v zmysle
smernice nie s Ziadne prava vysielatel'ov tykajluce sa ich vysielani, vratane prav k ob-
sahu programov. Obchodné vzt'ahy medzi prevadzkovatel'mi retransmisie a vysielatel'mi
sU vo vSeobecnosti pretrvavajlice, preto aj vysporiadanie prav pre nich bude pomerne
jednoduché. Pre prevadzkovatelov retransmisii je pomerne jednoduché ziskat’ licencie
od vysielatel'ov, preto nie je potrebné tento proces nijako zjednodusovat'. Naproti tomu
ziskanie licencii priamo od nositel'ov prav k dielam ako uz bolo uvedené bolo vel'mi kom-
plikované a spojené s rizikom, Ze chranené diela sa pouziju bez sthlasu autorov, produ-
centov, Ci inych nositelov prav bez ich sthlasu a bez vyplatenia primeranej odmeny.
Pravidla tejto smernice tykajlce sa prava na retransmisiu vykonavanych vysielatelmi,
pokial ide o ich vlastné vysielanie, neobmedzuju nositelov prav v prevode bud’ na vy-
sielatel’a, alebo na organizaciu kolektivnej spravy prav. Tymto spésobom sa m6Zu po-
diel'at’ priamo na odmene, ktorl vyplaca prevadzkovatel' retransmisie. Clenské Staty

334



Studia commercialia Bratislavensia Cislo/No.: 46 (4/2020); Rot./Vol.: 13

maju moznost’ uplatfovania pravidiel vyplyvajlcich zo smernice aj na situacie, ked' sa
povodné vysielanie, ako aj retransmisia uskuto¢riuju na ich Uzemi. Osobitne smernica
riesi aj situaciu kedy dochadza k prenosu programu len distribitorom signalu bez toho,
aby dochéadzalo k prendsaniu verejnosti. Pokial’ vysielatelia prenasaju signal verejnosti,
resp. vysielaju povodné vysielanie, a tiez prenasaju uvedeny signal inym organizaciam
prostrednictvom techniky priameho vstupu, ide o samostatny verejny prenos, ktory je
odlisny od prenosu vykonavaného vysielatel'om.

Problematika priameho vstupu bola na Grovni EU predmetom znacnych polemik
a diskusii. Disputovalo sa o tom, o aky autorskopravny sposob pouzitia diela ide, ¢i ide
o kablovl retransmisiu alebo za jeden iny verejny prenos, resp. dva rozne samostatné
verejné prenosy. V tomto slvise vznikali mnohé otazky suvisiace so zodpovednostou,
vysporiadanim prav s nositel'mi, vratane adekvatneho ziskania ich sthlasu a Ghrady od-
meny. Spornost’ priameho vstupu vyplyvala z toho, ze tato technoldgia sa Casto vyuzi-
vala na obidenie zachytania uz verejnostou prijimaného vysielania od vysielatela a na
nasledné vloZenie signalu s vysielanim do kablovej siete. AZ do prijatia smernice neexis-
tovala jednotna definicia priameho vstupu ani ziadna ucelena pravna regulacia na urovni
celej EU. V zmysle smernice mozno chapat’ priamy vstup ako Specifick( techniku prenosu
signalu vyuzivanu vysielatel'mi, resp. dvojfazovy technicky proces, pri ktorom vysielatel
prendsa signal s programami inej organizacii, nez je vysielatel’ — distribGtorovi, a to ta-
kym spdsobom, Ze signal s programami nie je pocas tohto prenosu pristupny verejnosti.’
K prenosu signalu medzi vysielatelom a distribdtorom dochadza po stikromnej linii z jed-
ného bodu do iného bodu alebo cez satelit. Signal si nasledne prevezme distributor,
ktory ho postva na sledovanie divakom, resp. predplatitelom urcitej sluzby.

Smernica vymedzuje dva typy priameho vstupu.

Pri tzv. Cistom priamom vstupe (z angl. pure direct injection) smernica klasifikuje
oba akty prenosu ako jediny verejny prenos, na ktorom sa svojou ¢ast'ou podielaju vy-
sielatelia i distribtori signalu. Sporné zostava urcenie pomeru. Ako poukazuje Slovak
(2019) v praxi v ramci tohto jediného verejného prenosu vysielatel’ prenasa svoj signal
s programami prostrednictvom priameho vstupu distribltorovi bez toho, aby vysielatel
sam subezne prendsal tento signal s programami priamo verejnosti. Obaja musia na
svoju prislusnl Cast’ takéhoto jediného verejného prenosu ziskat’ sihlas od nositel'ov
prav. Spolo¢na solidarna zodpovednost’ im nevznika. Pokial’ teda vysielatel, resp. dis-
tribdtor signalu nevysporiada prava k svojej Casti verejného prenosu, tak druhy nie je
automaticky zaviazany ich vysporiadat’ namiesto neho. Clenské staty maju rozhodnut’
ako si budd moct’ vysielatelia a distribltori vysporiadat’ prava. M6ze byt’ zakotveny me-
chanizmus povinnej kolektivnej spravy prav na pouZitie predmetov ochrany prostrednic-
tvom priameho vstupu.

Druhym typom priameho vstupu je tzv. paralelny priamy vstup (z angl. paralle/
direct injection). Vysielatelia paralelne popri svojom klasickom vysielani pre verejnost’
zaroven prenasaju signal aj distribitorom technikou priameho vstupu. V uvedenom pri-
pade sa teda rozliSuje vysielanie vysielatelov a samostatny verejny prenos distributorov,
ktory sa posudzuje ako forma (kablovej) retransmisie a riadi sa pravidlami retransmisie,
vratane povinnej kolektivnej spravy prav. Z toho dévodu smernica zmenila aj definiciu
kablovej retransmisie v starej smernici tym, Ze ju spravila technologicky neutralnejSou

9 SLOVAK, J. (2019). Analyza smernice o on-line prenosoch vysielatelov a o retransmisii programov.
Dusevné viastnictvo, 23(4), 24.
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vo vzt'ahu k ziskaniu signalu s programami od vysielatela na ucel retransmisie (Slovak,
2019).

Organizacie kolektivnej spravy prav su povinné za Ucelom zabezpecenia efektivnej
¢innosti a presného rozdelenie ziskanych prijmov viest' riadne zaznamy o Clenstve, licen-
ciach a pouziti diel a inych predmetov ochrany.

Zasada krajiny povodu sa ma uplatnovat’ aj na existujice zmluvy, ale s prechodnym
obdobim. Uvedené je od6vodnené snahou zabranit’ obchadzaniu uplatfiovania tejto za-
sady napr. predlZovanim platnosti existujlcich zmliv o vykone autorského prava alebo
prav suvisiacich s autorskym pravom tykajlucich sa poskytovania doplnkovej online
sluzby. Prechodné obdobie ma poskytnit’ dostatocny ¢as na zosuladenie vztahov v su-
lade s predmetnou smernicou. Prechodné obdobie ma sicasne poskytnut’ vysielatelom,
distribGtorom signalu a nositelom prav dostatocny ¢as na prisposobenie sa novym pra-
vidlam.

Z cielom posudenia pravnej regulacie pre spotrebitelov, kreativny priemysel,
Urovne investicii do nového obsahu a snahy o zlepSenie kulttrnej diverzity ma byt’ pred-
metnd smernica podrobena testu na vylepSenie pravnej regulacie.

Kolektivna sprava prav ma byt zavedena cielene a obmedzit' sa ma na Specifické
sluzby.

2.4 Transpozicia smernice do Autorského zakona

Na zaklade novej smernice vyplyva ¢lenskym Statom povinnost’ zosuladit’ vnitros-
tatnu legislativu s U¢elom smernice. Podstatne sa novelizacia dotkne viacerych ustano-
veni upravujlcich kolektivnu spravu prav. Ustanovenie § 146 upravuje povinne kolek-
tivne spravované prava. Bude potrebné rozsirit' povinnu kolektivnu spravu prav na dalSie
spbsoby retransmisie, vratane retransmisie cez internet v urcitej obmedzenej kontrolo-
vatel'nej formy. Zo smernice bude potrebné prevziat' aj prenos programov prostrednic-
tvom priameho vstupu — tzv. direct injection. Smernica upravuje viaceré nové definicie,
ktoré je potrebné vhodne vymedzit' aj v Autorskom zakone. Ide napriklad o definicie
autorskopravnych spdsobov pouZitia diela vysielanim/retransmisiou v zmysle smernice.
Vo vnutrostatnej legislative je potrebné vymedzit’ aj viaceré nové pojmy — napr. priamy
vstup, spravované prostredie, doplnkova online sluzba, atd".

V zmysle smernice sa tak novelou Autorského zakona upravia urcité definicie au-
torskopravnych sposobov pouzitia (napr. vysielania, retransmisie) a doplnia sa nové po-
jmy, ktoré smernica zavadza (napr. priamy vstup). Novelizacia sa dotkne aj ustanovenia
0 spOsoboch poufZitia, ku ktorym mozno uzatvarat’ rozSirené hromadné licen¢né zmluvy,
ako ustanoveni o povinne kolektivne spravovanych pravach.10 Vhodne bude nutné vy-
medzit' v Autorskom prave aj tzv. zasadu krajiny pévodu v kontexte povinne kolektivne
spravovanych prav a urcit’ vynimky. OCakava sa legislativne vymedzenie kritérii pri sta-

10K licenciam vseobecne a osobitne k licen¢nej zmluve k dizajnom pozri KROPAJ, M. Design license agreement.
In Trends and Challenges in the European Business Environment. Proceedings of the 6 th. International
Scintific Conference on Trade, International Business and Tourism. Vydavatel'stvo Ekondm. University of
Economics in Bratislava. Mojmirovce, 2019, s. 260.
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novovani vySky platby za prava, na ktoré sa vztahuje zasada krajiny povodu pri zohl'ad-
neni vsetkych aspektov doplnkovej online sluzby — vlastnosti sluzby vratane dizky trvania
dostupnosti programov poskytovanych v ramci tejto sluzby, publikum a poskytované ja-
zykové verzie. Precizne bude potrebné vymedzit' sp6sob vykonu prav na retransmisiu
nositel'mi inymi nez vysielatel'mi, tiez vykon prav na retransmisiu vysielatel'mi. Pokial ide
o0 moznost’ sprostredkovania dohody o udeleni sihlasu na retransmisiu vysielania vo
forme mediacie, tak treba pripomenut, Ze prave ostatna novelizacia ¢. 306/2018 Z. z.
zaviedla s Gcinnost'ou od 1. 1. 2019 v rubrike s ndzvom St'aznosti a rieSenie sporov nové
ustanovenie § 176 ods. 2 upravujlice moznost’ vyuzitia na rieSenie sporov s inou orga-
nizaciou kolektivnej spravy, nositefom prav, pouzivatelom alebo pravnickou osobou
zdruZujucou pouzivatelov mimostidne spdsoby rieSenia sporov, resp. postupy podla za-
kona €. 244/2002 Z. z. o rozhodcovskom konani v zneni neskorsich predpisov a rovnako
zakon €. 420/2004 Z. z. o mediacii a o doplneni niektorych zakonov v zneni neskorsich
predpisov. Organizacia kolektivnej spravy iniciuje na rieSenie sporov s pravnickou 0so-
bou zdruzujucou pouzivatel'ov mediaciu podla zakona ¢. 420/2004 Z. z. o medidcii.

Transpozi¢na lehota do 7. juna 2021 ma vyznam aj z hl'adiska plynutia prechodnych
obdobi a moznej budlcej revizie smernice. Analyzovany princip krajiny pévodu sa viaze
aj na existujlce uzavreté zmluvy na doplnkové on-line sluzby. Na zaklade smernice je
zmluvnym strandm poskytnuta dvojrocnd prechodna lehota pocitajlica sa od uplynutia
transpozi¢nej lehoty, pocas ktorej musia zmluvy zosuladit’ s novym principom krajiny
pdvodu. Uvedenym sa ma zabranit’ tomu, aby nedochadzalo pri existujdcich zmlav k ich
neustalemu prediZzeniu bez sucasného zahrnutia principu krajiny povodu. Na uplynutie
transpozi¢nej lehoty sa viaze aj Stvorrocné prechodné obdobie na umoZnenie vysielate-
l'om, distribltorom signalu a nositel'om prav prispdsobit’ sa novym pravidlam prenosu
programov prostrednictvom priameho vstupu. Po Styroch rokoch od uplynutia transpo-
zicnej lehoty dbjde k postdeniu prinosu novej pravnej Upravy pre spotrebitel'ov, vplyvu
na kreativny priemysel a mieru investicii do novych programov. Toto neskorsie posude-
nie moZe byt’ sicasne podkladom pre buducu reviziu smernice.

Zaver

Clanok komentuje novt eurdpsku pravnu Gpravu a priblizuje nutné zmeny po-
trebné realizovat’ v autorskom prave v nadvdznosti na predmetn smernicu do 7. jina
2021. Predkladatel’ smernice odévodnil transponovanie predmetnej smernice do Autor-
ského prava snahou pozitivne ovplyvnit' kreativny priemysel, zlepsit’ investicie do nového
obsahu a predovsetkym podporit’ kultGrnu diverzitu prostrednictvom vysielania a retran-
smisie televiznych a rozhlasovych programov.

. Privitat’ mozno snahu viac podporit’ Sirsi pristup k informaciam na vnutornom trhu
EU. RozSirenie okruhu povinne kolektivne spravovanych prav nepochybne méze priniest
viac prostriedkov pre organizacie kolektivnej spravy. Ci to vSak povedie k zvySeniu pod-
pory kultirnej a jazykovej rozmanitosti a vy$Sej podpore autorov, producentov a inych
nositel'ov prav je zatial’ otdzne. Samotna idea zjednodusSenia vysporiadania prav s mnoz-
stvom nositel'ov prav je spravna.

Zaverom treba poukazat’ na ustanovenia Autorského zakona, ktoré bude nutné zo-
stladit’ so smernicou. PredovSetkym bude potrebné venovat’' pozornost definiciam.
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Mozno predpokladat, Ze sa na Ucel aplikacie principu krajiny povodu na konkrétne pro-
gramy detailnejsie vyspecifikuje bud’ verejny prenos alebo vysielanie. Zmenu definicie
mozno ocakavat’' aj u pojmov retransmisia, resp. kablova retransmisia, najma s ohl'adom
na priamy vstup. Do Autorského zakona sa zavedu nové pojmy doplnkové on-line sluzby
a priamy vstup. Prirodzene suilad pojmov by mal nastat’ aj so zakonom ¢. 308/2000 Z.
Z. o vysielani a retransmisii a o zmene zakona ¢. 195/2000 Z. z. o telekomunikaciach
v zneni neskorsich predpisov, ktory obsahuje definiciu retransmisie. V nadvéznosti na
transpoziciu smernice treba venovat’ pozornost’ aj zakonu ¢. 220/2007 Z. z. o digitalnom
vysielani v zneni neskorsich predpisov, ktory reguluje vysielanie a programové sluzby.
Ustanovenie o spdsoboch pouzitia diela organizaciou kolektivnej spravy prav (§ 80 AZ)
bude upravené, kedze medzi doterajsimi sposobmi je uvedena retransmisia a vysielanie
diel. Mozno predpokladat’ doplnenie ust. § 146 a § 147 o povinne kolektivne spravova-
nych pravach.

V Case kedy eSte nova pravna Uprava ani nevstupila do Ucinnosti by bolo pred¢asné
zaujimat’ k novej pravnej Uprave kategorické hodnotové sudy. Az dlhodobejSie pouziva-
nie novej Upravy v praxi ukaze ¢i zavedenie nového instititu viedlo k deklarovanym
(predpokladanym) ciel'om. V kazdom pripade mozno konstatovat’, ze pod tlakom digital-
neho veku dochadza k neustalemu vyvijaniu stale modernejsej technoldgie a zvysuje sa
snaha ¢o najrychlejSie poskytnut’ program Sirokému obecenstvu. Legislativa nestaci
v tejto oblasti s dychom, hoci pretrvava snaha drzat’ krok s rozvojom najmodernejsSich
technoldgii. Legislativa by sa mala pokusit’ upravit’ sticasné, ale aj mozné buduce sp6-
soby prenosu diel, resp. cezhrani¢ného vysielania.

Nie je zrejmé, ¢i prebieha k novej pravnej Uprave SirSia odborna diskusia. Gestorom
je Ministerstvo kultury SR, ktoré ma vypracovat’ aj navrh novelizacie Autorského prava.
V dobe dokoncovania tohto ¢lanku nebolo zname, Ze by bol pripraveny navrh na pripo-
mienkové konanie a teda sa nemohla uskuto¢nit’ ani diskusia za Ucasti jednotlivych re-
zortov, odbornych institlcii i verejnosti.
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Development and Intensity of Mutual Trade between the Vise-
grad Group and the Russian Federation?

Elena Kast'akoval — Anabela Luptakova?

Abstract

Russian’s position in the foreign trade relations of the Visegrad Group countries has a
long history. Russian Federation is an important trading partner for them, especially in
the import of energy raw materials. Poland is the most active trading partner for the
Russian Federation within the Visegrad Group. In 2018, the three most exported items
of the Visegrad Group to the Russian Federation were machinery and nuclear reactors,
cars, and electrical machinery. Mineral fuels accounted for 85 % of the Visegrad Group
imports from the Russian Federation. The trade intensity between the Visegrad Group
countries and the Russian Federation in 2014 - 2018 was higher than one, except for
the Czech Republic. That indlicates that the Russian Federation has exported relatively
more goods to Slovakia, Poland and Hungary than to the rest of the world,
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Introduction

The Central European region plays an extensive role in the integration grouping,
within the regional grouping of the Visegrad Group has been operating for almost two
decades. The Visegrad Group was originally founded on the 15th of February 1991, by
three states (Hungary, Poland, and the Czech and Slovak Federal Republic = CSFR) in
the city of Visegrad to agree on the resumption of mutual cooperation. The group was
named Visegrad Three. In 1993, after the establishment of two separate republics, the
Czech Republic and Slovakia, the group was renamed the Visegrad Four and consists of
four countries: Hungary, Poland, the Czech Republic and Slovakia (V4) (Ministry of For-
eign and European Affairs of the Slovak Republic, 2014).

The position of the Russian Federation in the foreign trade relations of the Visegrad
Group countries has a long history as well as it is an important trading partner for them,
especially in the import of energy raw materials. The Czech Republic has a specific po-
sition among the V4 countries and achieves a positive trade balance with the Russian

! This paper is a part of a research project of the Ministry of Education, Family and Sports of the Slovak
Republic VEGA No. 1/0039/20 7he Importance of the Eurasian Economic Union for Shaping of EU Trade
Strategies (with Implications for Slovakia).

2 Elena KasStakova, Ph.D., Associate Professor at the Department of International Trade, University of
Economics in Bratislava, Dolnozemska cesta 1, 852 35 Bratislava, Slovakia, elena.kastakova@euba.sk;
Anabela Luptakovd, Ph.D. Student at the Department of International Trade, University of Economics in
Bratislava, Dolnozemska cesta 1, 852 35 Bratislava, Slovakia, anabela.luptakova@euba.sk.
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Federation, which is unusual in comparison with other EU countries. The Russian-Ukrain-
ian crisis, which began in late 2013, has resulted in the imposition of sanctions between
the European Union and the Russian Federation. That weakened the mutual trade rela-
tions between the Visegrad countries and the Russian Federation to some extent. The
energy sector remains a matter of interest, both from the EU perspective but also glob-
ally. For the V4 countries, the energy sector is of key importance, which Slovakia felt
notably in 2009 during the gas crisis. The Visegrad Group represents a necessary transit
region for Russian energy raw materials heading west to EU countries.

1 Methodology

This paper aims to examine the development and intensity of mutual trade between
the V4 countries and Russia. Several theoretical methods were used, in the form of
general methods (Abstraction, analysis, synthesis, deduction and induction). Special
methods were used to clarify foreign trade data, for explicit and graphical display. At the
same time, empirical methods were used, predominantly the comparison approach for
comparing countries, regions and achieved results and a one-factor indicator of mutual
trade evaluation.

The potential of mutual trade relations can be designated by the intensity of trade,
which is measurable in international trade through the trade intensity index (TII). Trade
intensity index is the ratio of the share of exports of country /to country jto the total
exports of country /and the share of exports to country jto the value of total world
exports. (World Bank, 2016). The calculation is based on:

TIL; = (X /Xit) / (Xwj / Xwt ) (1)
where:

Xij — expresses the value of the first country's exports to the second country.
Xwj — expresses the value of the first country's total exports to the world.

Xit — expresses the value of world exports to the second country.

Xwt — expresses the total value of world exports.

The values can reach three variations. TII = 1, when the exporting country /exports
to the country jthe same ratio that belongs to the country jconcerning its share in world
imports. Furthermore, TII> 1, when it comes to trade flows in higher values than might
be expected given the importance of the country in the world economy, i.e. country /
exports to country jin a larger proportion than to the whole world. Or if TII <1, then
the trade intensity is lower than might be expected.

The source of this research was statistical data based on the International Trade
Centre, which provided data for the analysis of mutual foreign trade between the V4
countries and the Russian Federation. The commaodity structure of mutual foreign trade
was classified according to the nomenclature of the harmonized system. The research
was limited to the period 2014 — 2018.
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2 Results and Discussion

In the observed period from 2014 to 2018, mutual foreign trade had a fluctuating
tendency. The highest values of goods exchange were reached in 2014. Subsequently,
in 2015, there was a significant 42.5 % decline in mutual trade due to the Russian-
Ukrainian crisis and gradually increased in the following years. The highest increase in
2018 was up to 43.3 % compared to the previous year, which was a result of higher
world prices for energy raw materials. A significant part of mutual trade between Russia
and the V4 countries was made of exports of Russian minerals, in the period under
review it caused a positive trade balance from the Russian point of view. A detailed
overview of the mutual exchange of goods in the years 2014 — 2018 is represented by
graph 1.

Graph 1 Development of foreign trade of the Russian Federation with the V4 group in
the years 2014 — 2018 (in bil. USD)
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Source: Autor’s own calculation according to International Trade Centre

However, it is also important to mention that the level of exports and imports is
mutually influenced by the economic trend of preventing excessive imports and import-
ing only necessary goods that countries cannot produce themselves or their production
would be inefficient. At the same time, the size of the given business territory plays a
certain role in terms of the sales market, consumer power, the economic situation and
also the prevailing industrial focus of the country's economy (Jovanovic & Damnjanovic,
2014).
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2.1 Territorial structure of the mutual trade

Within the Visegrad Four countries, Poland is the most active trading partner for
Russia. Thanks to that, the V4 has a more significant representation in Russia's foreign
trade from a territorial point of view. A detailed overview of the position of the V4 coun-
tries in the territorial structure of Russia's exports and imports in 2018 is shown in table
1.

Tab. 1 Position of V4 countries in the territorial structure of RF exports and imports,
2018 (in %)

Export RF Import RF
Share (in Rank Share (in Rank
%) %)
Slovakia 0.8 29 0.9 25
Czech Republic 1.1 19 1.6 14
Hungary 1.1 21 0.9 26
Poland 3.7 7 2.2 11
v4 6.7 - 5.6 -

Source: Autor’s own calculation according to International Trade Centre

In terms of Russian export trade operations, Poland occupied 7th place with a share
of 3.7 % and thus ranked among the TOP 10 export trade partners of Russia. The
indicated proves Poland's stronger import activity and also its sharper trade dependence
on Russia compared to the other V4 members. The aforementioned is broadly due to
the disposition of a large consumer market. The Czech Republic followed Poland with a
share of 1.1 %, then Hungary with the same share (1.1 %) and finally Slovakia (0.8 %).
Hence, Slovakia plays the least level of significance for the Russia of all V4 countries in
terms of the performance of export activities. Together, the V4 countries accounted for
6.7 % of Russian exports in 2018, which is still less than in Germany, the Netherlands
and China.

As for Russia's import operations, in 2018 the Visegrad Group did not rank among
the top 10 trading countries. Their share in Russian imports was 5.6 %. Russia exported
the most to Poland (with a share of 2.2 %), followed by the Czech Republic (1.6 %) and
Slovakia and Hungary with the same share of 0.9 %. Therefore, the V4 countries have
the slightest significance for the Russian Federation in terms of import activities.

Poland dominated even in the case of Russia's position in the territorial structure
of exports and imports of the V4 countries in 2018. Detailed overview of Russia's share
and its rank in the territorial structure of V4's foreign trade is in table 2.
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Tab. 2 The position of the Russian Federation in the territorial structure of exports and
imports of the V4 countries, 2018

Export V4 Import V4
V4 Countries Share RF Rank RF Share RF Rank RF
Slovakia 1.9% 13 5.0% 6
Czech Republic 2.0% 13 3.2% 7
Hungary 1.5% 20 3.9% 9
Poland 3.1% 7 7.3% 3

Source: Autor’s own calculation according to International Trade Centre

It can be seen from the above-mentioned table that in the area of exports of indi-
vidual V4 countries, Russia had in 2018 the most important position in Poland, where it
ranked 7th with a 3.1 % share. It was followed by the Czech Republic with a share of 2
% and the same placement as in Slovakia. In both cases, Russia reached 13th place,
although the share of Russia in Slovak exports was slightly smaller and represented by
1.9 %. The last place within the V4 countries was taken by Hungary, whose share of
Russia was only 1.5 %, with the 20th place of Hungary's export partners.

While analyzing imports, Russia’s position was much stronger, in all V4 countries it
was among the top 10 most important import partners. Russia had the best rank in
Poland, where it placed 3rd with a share of 7.3 %. This was followed by Slovakia, the
Czech Republic, and Hungary had the least dependence on Russian imports.

Based on the obtained data, we can state that in terms of the territorial structure
of trade of Russia, there was a strong trade connection with Poland. The lowest level of
business activities was recorded with Hungary and Slovakia. In Slovakia, however, it is
important to take into account the size of the country and other factors that move it to
a lower level compared to the other members of the V4. At the same time, a more
significant trade dependence of the V4 countries in Russia was observed in terms of
their imports of goods.

2.2 Commodity structure of the mutual trade

Commodity structure of trade of the V4 countries and Russia in 2018 sufficiently
diverse. Commodities within exports and imports were also sufficiently different. Based
on available data, in 2018 a significant share of V4 exports to Russia was made up of
machinery and nuclear reactors, boilers (HS 84), which accounted for 27.7 %. In second
place were cars (HS 87) with a share of 18.8 % and third place belonged to electrical
machinery and equipment (HS 85) with a share of 12 %.

Together, these three established groups accounted for almost 58.5 % of V4 ex-
ports to Russia. Pharmaceutical products (HS 30) and plastics and plastic products (HS
39) followed, with the same share of 3.8% of total V4 exports to Russia.
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In 2018, the V4 countries imported in value terms 30 billion USD from Russia.
Mineral fuels (HS 27) accounted for the largest share of almost 85 % in imports of V4
from Russia. That indicates Russia's high dependence on exports, especially in terms of
energy and minerals to these countries. The most important type of commodity were
unspecified commaodities (HS 99) with a share of 8 %, followed by iron and steel (HS
72) with a share of 4.7 %. Less significant items were inorganic and organic metal
compounds (HS 28) and rubber and rubber products (HS 40), which accounted for less
than 2 % of total V4 imports from Russia.

2.3 Intensity of the mutual trade

The degree of implementation of trade transactions between the V4 and Russia
plays an influential role in mutual economic relations and their future development. A
detailed overview of the development of the intensity of the Russian trade with the V4
countries in the years 2014 — 2018 based on the TII index is shown in graph 2.

Graph 2 Development of the trade intensity between the Russian Federation and the
V4 countries in the years 2014 — 2018 with the trend line
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Source: Autor’s own calculation according to International Trade Centre

The values of the development of the intensity of trade relations between Russia
and the Visegrad Group countries based on the TII index show that in the observed
period Russia achieved a TII index value higher than 1 in each year examined with all
countries except the Czech Republic. That means that Russia has carried out trade flows
with a higher value than might be expected, given the importance of the country in the
global economy. Russia has exported a relatively surpassing amount of goods to Slo-
vakia, Poland, and Hungary than to the whole world, and thus these countries represent
significant sales markets for Russia.
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In terms of volatility of the achieved values, the most significant fluctuating ten-
dency was observed in the examined period with Slovakia. With Poland, the TII index
did not fall below 2 in the years under review. Therefore, we consider Poland to be
Russia's strongest trading partner among the V4 members. With Hungary in 2014 and
2018, the achieved TII value completely coincided. With the Czech Republic, the inten-
sity of Russian trade flows was significantly unstable. We can see that initially the value
of the TII index, in 2014 and 2015 and also in 2017, was lower than 1 and thus the
intensity of the business connection was at a lower level than could be expected. Only
in 2016 and 2018, the TII exceeded the value of 1, when their mutual trade intensity
visibly strengthened. Nevertheless, the Czech Republic was considered in this area as
the country with which Russia has the weakest trade intensity within the V4.

The years 2015 and 2017 were comprehensively years of weakening foreign trade
between the Russian Federation and the Visegrad Group. The indicated is connected
with sanctions imposed on Russia, lower world prices for energy raw materials, which
have caused a slowdown in the domestic economy, the devaluation of the Russian ruble,
and a reduction in its exports to the European Union.

In addition to the development of trade intensity, the graph shows a prediction of
the future possible values. Trend line representing the development with Poland and
points to only a very slight decrease in trade intensity. The TII value should be around
2.5, which is considered positive. The trend line describing the intensity of the Russian
Federation with Slovakia reached the steepest declining trend, with expected trade de-
cline to the level of approximately 1.5. A similar situation took place in Hungary. Only
with the Czech Republic, we can see a more significant increase and thus a positive
development of trade intensity, from which we can assume the growth of mutual trade
flows soon.

In the following section, we will examine the trade intensity from the perspective
of the V4 countries with Russia. The detailed development is shown in the following
graph 3.

The graph shows that all V4 countries, except Hungary, achieved a value of the TII
index at least once higher than 2. A value lower than 1 was not reached in any of the
studied countries. That indicates steady and more intensive trade flows compared to
recorded data of Russian exports. Thus, selected V4 countries export a relatively higher
amount of goods to Russia than to the whole world, and Russia acts as a valuable im-
porter and their strong trading partner. The data from graph 3 does not show extreme
fluctuations as in the previous data of trade intensity from the Russian point of view.
The given development can be described as relatively stable.

The highest value of the TII index with Russia, which was higher than 2 during all
studied years, was reached by Poland. That confirmed that in the period under review
Poland was the largest trading partner among all V4 members. On the contrary, the
lowest value of the TII index was in Hungary, which never reached the level of value 2.

All achieved values of TII of Hungary were lower in comparison with other V4
countries. Based on this fact, we can describe Hungary as the least intensive trading
partner of Russia among the V4 countries. This also confirmed that the years 2015 and
2017 were accompanied by a weakening of international trade, which was also reflected
in the relations between the Visegrad Four and Russia.
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Graph 3 Development of the trade intensity of the V4 countries with the Russian
Federation in the years 2014 — 2018 with the trend line
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Investors from the V4 countries have adapted to the crisis caused by the sanctions
policy. In recent years, Russian investors have shown a steady interest in the V4 coun-
tries, which are geographically, culturally, politically and economically close. Russian
companies are present in the V4 countries in the field of engineering, the financial sector,
the energy sector, the fuel industry, metallurgy, and the chemical industry. (Kittova,
2020) Despite the trade policy restrictions introduced since the end of 2014, large Rus-
sian companies continue to invest in the V4 countries.

Conclusion

Based on this research on the development and intensity of mutual foreign trade
between the V4 countries and Russia, we came to the following conclusions. Apart from
significant participation in the foreign trade of EU countries, a certain dependence of the
V4 countries' demand on Russia was demonstrated in the years 2014 - 2018. The rank-
ing of the Visegrad Group countries in Russia's foreign trade is as follows: Poland, the
Czech Republic, Hungary and finally Slovakia. From the point of view of the V4 countries,
Russia had the most important position in Poland, then in the Czech Republic, Slovakia
and Hungary. Within the framework of mutual trade cooperation, the V4 countries
mostly exported machinery and equipment to Russia and imported energy raw materials.

The results of the research in the field of trade intensity also point to the existence
of mutual intensity of foreign trade. From the point of view of the V4 countries a slight
decrease in intensity is observed. On the contrary, Russia's intensity is slightly increas-
ing. That can be explained by the fact that relations are sufficiently influenced by trade
policy restrictions between the EU and Russia.
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Trade and energy cooperation between the V4 countries and Russia is determined
by the policy of ongoing sanctions between the EU and Russia. Nevertheless, we can
state that cultural, economic, or scientific contacts between the V4 countries and Russia
continue to take place regularly.
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The role of institutions in the fdi-growth relationship
in a developing economy: a new evidence from Nigeria
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Abstract

Following the need for studies on the role of institutions in the foreign direct investment-
economic growth relationship in Nigeria and the attendant challenges post by the global
pandemic caused by Covid-19, this study investigated whether institutional quality en-
hances this relationship over the period 1981 — 2018. The study used institutional data
from Freedom House, and the autoregressive distributed lag (ARDL) modeling frame-
work. The results show that the role of institutions in enhancing the FDI-growth rela-
tionship in Nigeria is significant, both in the long-run and in the short-run. The results
also show that trade is an important driver of growth in Nigeria. Among others, the study
recommends the evolution of strong institutional framework that can create the enabling
environment for inflow of investments into the Nigerian economy. Such institutional
framework should entrench respect for the rule of law, property rights, civil liberties,
transparency and accountability in governance. Furthermore, there is need to evolve
policies that will continue to mitigate the adverse effect of the Covid-19 pandemic since
FDI inflows and growth figures have been globally affected by the pandemic.
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Introduction

One incontrovertible fact in economic literature is that economic growth is one of
the fundamental objectives of every economy. In other words, every economy seeks to
grow. But economies do not just grow; they require effective policies and appropriate
institutional frameworks to grow. According to Kazeem (2014), attempts at explaining
the drivers of growth in various economies have generated an avalanche of reasons
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such as economic, social, cultural, political and institutional factors. However, this study
is particularly interested in the contribution of foreign direct investment (FDI) in Nigeria’s
growth process. This is consistent with some aspects of the extant literature, such as
Peres, Ameer and Xu (2018), which have highlighted FDI not only as a key factor of
globalization but also as an important stimulator of productivity enhancement, techno-
logical advancement, and job creation. Here, FDI is conceptualized as a direct inves-
tment in production or business in a country by an individual or company of another
country, either by buying a company in the target country or by expanding operations
of an existing business in that country (Adeleke, Olowe & Fasesin, 2014). Given the
existence of some empirical studies on the FDI-growth relationship in developing coun-
tries, one may then wonder if this study is still necessary. Our response to such concern
is that this study is very relevant at this time for several reasons. First, the underdeve-
loped nature of the Nigerian economy means that every effort aimed at increasing the
pace and volume of FDI into the economy should be explored. This empirical evidence
is one of such efforts which will provide evidence-based policy recommendations to drive
the inflow of FDI into the Nigerian economy. Ugwuegbe, Okore and Onoh (2013) share
this view. Second, the volume of FDI inflow into the Nigerian economy in recent years
leaves so much to be desired when compared to other African economies. For instance,
the inflow of FDI into Nigeria declined sharply to an 8-year low of $981.7 million in 2017,
while African countries like Egypt and Ghana recorded FDI inflow of $7.4 billion and $3
billion in 2017, respectively. In the same 2017, South Africa, which is the second largest
economy in Africa after Nigeria, recorded $150 billion FDI inflow. This shows that a lot
of work needs to be done to enhance FDI inflow into Nigeria. According to Tokunbo
(2018), Nigeria needs at least $14 billion FDI inflow, but it has only obtained 7% of that
requirement. This study contributes to the efforts towards driving FDI inflow to Nigeria.

Third, the decline in FDI inflow in Nigeria raises the important question about the
role of institutions in the FDI-growth relationship in the country. Ozekhome (2017) po-
inted out that countries that have experienced rapid and sustained economic growth are
those with sound institutional frameworks that sufficiently attract investment, technolo-
gical innovation, and invariably make the business environment friendly for foreign in-
vestors. The quality of institutions in a country will go a long way in determining the
willingness of foreigners to invest in the country. Countries with good institutional qua-
lities are expected to attract more investors than others with poor institutions. Arshad
(2016) noted that institutions and different institutional quality variables like corruption,
rule of law, political rights, and civil liberties are consistently found to be significantly
affecting economic growth. This view is supported by Rodrik (2007), which explained
that good institutions are those institutions supporting economic growth in the best pos-
sible way. These institutions should be able to protect property rights, uphold the rule
of law and rein in corruption, provide appropriate regulation and control market failure,
support macroeconomic stability, and promote cohesion of social life of the society.
Thus, the concept of institutional quality is of paramount importance in the FDI-growth
nexus in Nigeria. Unfortunately, the extant literature has hardly paid any attention to
the role of institutions in this relationship. This study fills this gap. Interestingly too, the
recent challenges posed by the Covid-19 global pandemic has made it very pertinent to
re-examine these issues and offer some economic policy prescriptions to guide policy
makers in this post Covid-19 era in Nigeria and other similar economies.
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The history of Nigeria’s FDI inflow can be traced back to the colonial era, when the
colonial masters sought to exploit Nigeria’s abundant natural resources for the develop-
ment of their economy (Adeleke, Olowe & Fasesin, 2014). The discovery of oil and coal
in Nigeria among other natural resources attracted many investors from the globe, such
as, the Shell Oil Company, Mobil, and Chevron. Following the Washington Consensus,
the Nigerian government then privatized most of the government owned industries and
corporation, thereby attracting more foreign investors into the country. Statistics from
the World Development Indicators (WDI) published annually by the World Bank indicate
that Nigeria recorded an average of 1.58% FDI net inflow to GDP from 1970-1979, and
from 1980-1989, it declined to 0.73%. Even though this index rose to 5.79% in 1994, it
has witnessed a continuous decline since then. Figure 1 plots these statistics for the
decade ending 2017. Figure 1 also shows the poor performance of GDP per capita over
the last decade. Inadequate infrastructural facility, poor business environment, and poor
institutional quality, among others, may have contributed significantly to the fall in FDI
inflow into the country, and this in turn may have fueled the poor output growth perfor-
mance of the Nigerian economy in recent years. This paper therefore investigates the
role of institutions in the FDI-growth relationship in Nigeria in order to provide evidence-
based policies options that can drive FDI inflow and economic growth in the country.
Specifically, the paper will: examine how FDI impacts on economic growth in Nigeria;
examine how institutional quality impacts on economic growth in Nigeria; how institutio-
nal quality influences the impact of FDI on economic growth in Nigeria; and determine
the direction of causality between FDI and economic growth in Nigeria.

Figure 1: FDI Inflow and GDP Per Capita Performance in Nigeria (2008 — 2017)
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Figure 1 above also shows the poor performance of GDP per capita over the last
decade. Inadequate infrastructural facility, poor business environment, and poor insti-
tutional quality, among others, may have contributed significantly to the fall in FDI inflow
into the country, and this in turn may have fueled the poor output growth performance
of the Nigerian economy in recent years.

Against this background, this paper therefore investigates the role of institutions in
the FDI-growth relationship in Nigeria in order to provide evidence-based policies op-
tions that can drive FDI inflow and economic growth in the country. Specifically, the
paper examines how FDI impacts on economic growth in Nigeria. It also examines how
institutional quality impacts on economic growth in Nigeria; how institutional quality in-
fluences the impact of FDI on economic growth in Nigeria; and determines the direction
of causality between FDI and economic growth in Nigeria.

1 An Overview Of The Literature

Several theories of FDI abound in the literature, such as the internalization theory
and the eclectic theory, among others. According to Dunning (2008), the internalization
theory explains FDI as an organizational hierarchy, which internalizes the market for
cross-border intermediate products. The theory is essentially directed to explaining why
cross-border transactions of intermediate products are organized by hierarchies rather
than determined by market forces, and why there is a strong presence of high-techno-
logy industries among multinational corporations. The notion of internalization implies
that firms aspire to enhance their internal markets as soon as the cost of business acti-
vities within the firm becomes minimal. Thus, foreign firms are prompted to engage in
FDI whenever they perceive that the net benefits of their common ownership of domes-
tic and foreign activities, and the transactions arising from them, are likely to exceed
those offered by external trading relationships. Thus when these foreign firms perceive
the chances of higher profitability from affiliate firms, they become eager to make their
investment decisions. Asogwa (2014) amplified this theory by pointing out that FDI takes
place only if the benefits of exploiting firm-specific advantages outweigh the relative
costs of the operations abroad.

The eclectic theory of Dunning (2008) encompasses various explanations of the
activities of enterprises engaged in cross-border value-adding activities. The theorist
emphasizes on the extent to which the parent firm possesses unique and sustainable
ownership-specific advantages than firms of other nationalities in the production of a
particular product or service for particular markets or groups of markets. The theory can
be expressed in terms of ownership, location and internalization advantages. Ownership
advantages refer to intangible assets possessed by the parent firm and may be tran-
sferred within transnational companies at low costs to bring about higher incomes or
reduced costs. Such ownership advantages may be in the form of monopoly, technology
and economies of scale. Location advantage refers to the business environment and
business characteristics of the location in countries where the parent firms would ope-
rate or site their affiliate firms and it plays a major role in determining who will become
host country for the activities of this parent enterprise (Hanson, 2001).
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Theories of institutional quality can be classified into the old institutional theory,
the methodological individualism, and the new institutional theory. According to Hod-
gson (1993), the ‘old” institutionalism established the importance of institutions and
proclaimed the need for a genuinely evolutionary economics. However, it proceeded in
a more and more descriptive direction, leaving many of the core theoretical questions
unanswered. Proponents of this theory believe that the neoclassical idea of the rational
utility maximizing agent is inadequate and erroneous. Thus, this institutional theory does
not take the individual as a constant variable; instead, individuals are shaped by insti-
tutional and cultural arrangements.

The theory of methodological individualism takes the individual, along with his or
her assumed behavioural characteristics, as the elemental building block in the social or
economic system (Hodgson, 1993). The theory emphasizes that in trying to understand
the institutional features of a society, it is necessary to study the individual characteris-
tics since the individual characteristics make up the society or institution. According to
Agassi (1960), methodological individualism views the national interest, public policy,
and similar expressions either as empty or as mere expressions that represent a frag-
ment of many individuals' interests and policies. Thus, methodological individualism
holds that subjective individuals’ preferences explain the nature of institutions and social
phenomena. The new institutional theory holds that informal and immaterial institutions
(such as norms, beliefs, and routines) can better explain the relation between individual
actors and organizations. Institutions must be seen as structuring forces that need to
be maintained over time to preserve relevance. Institutions can reproduce action as
actors fall back on previous experiences and react similarly or identically in similar situ-
ations. In this way, routines can lead to similar action despite conditions having changed.
In addition, norms as moral elements have to be seen both as constraining or obligating
and as enabling or awarding (Lang, 2018).

A large chunk of empirical studies have recently emerged in the literature dealing
with the FDI-growth relationship in Nigeria and in other economies. However, the fact
remains that the role of institutions in this relationship is yet to be comprehensively
understood in Nigeria. This is the gap that this study seeks to fill. In what follows, we
present the findings of some of these recent studies. Ozekhome (2017) investigated the
impact of democratic institutions and foreign direct investment on economic growth in
Nigeria, and found that democratic institutions and foreign direct investment have signi-
ficant impact on the economic growth in Nigeria. The results also show that weak insti-
tutions have a destabilizing effect on economic growth, while the impact of FDI on the
other hand was found to be positive and significant. Emmanuel (2016) also found that
FDI impacts positively and significantly on economic growth in Nigeria. In a study of
institutional quality and FDI in Nigeria, Esew and Yaroson (2014) established that poli-
tical stability and corruption are major determinants of FDI inflows to Nigeria, while
human capital and trade openness are also significant determinants of FDI inflow to
Nigeria. Okonkwo, Egbunike and Udeh (2018) found that FDI increased Nigeria’s exports
in the period 1990 to 212; while Akanegbu and Chizea (2017) established a positive
relationship between FDI and output growth in the Nigerian economy. Izilien and Mo-
hammed (2017) found that democratic institutions and FDI are significant variables for
driving rapid economic growth in Nigeria. Both Aguda and Oladuja (2017) and Adeleke,
Olowe and Fasesin (2014) found that FDI largely promotes economic growth, while Ona-
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kayo (2012) found that even though FDI has a significant impact on output of the Nige-
rian economy, the growth effects of FDI differ across sectors. Other studies for Nigeria
are Akinlabi, Hamed, and Awoniyi (2011) and Umoh, Jacob and Chuku (2012).

In other economies across the globe, the FDI-growth relationship has also been
investigated. Some recent findings are presented here. Ochara, Onono and Meah (2016)
found that in Kenya, FDI affects economic growth positively and institutional quality has
a growth-enhancing effect on FDI. Hidayet, Emmanuel, and Abidin (2017) studied two
groups of economies: a group of five rich natural resources and underdeveloped
countries (DR Congo Ghana, Liberia, Zimbabwe, and Nigeria) and a group of five poor
natural resources but developed countries (Denmark, Germany, Ireland, Finland and
Switzerland ). The findings show that institutional quality matter in the group of under-
developed countries, whereas the group of developed countries was more concerned
about political instability and government effectiveness. The findings show that all the
indicators of institutional quality are averagely positive in the developed countries while
the same indicators are negative in the underdeveloped group of countries. Najabat and
Hamid (2017) found that FDI has a positive impact on the economic growth of Pakistan.
Arshad (2016) explored the role of institutional quality on economic growth and more
specifically the role it plays through foreign direct investment in a group of 106 countries.
The results show that besides a strong direct positive effect on economic growth
the aggregate institutional quality variable as well as all individual variables except for
the rule of law have a small but significant indirect impact on economic that takes place
through boosting FDI.

Tun, Azman-Saini and Law (2014) studied the importance of institutions for the
growth-enhancing effect of FDI in a panel of 78 countries. The study used interaction
term between FDI and institutional quality to capture this mediation effect. The findings
revealed that the coefficient on FDI is statistically insignificant which implies that the
impact of FDI on growth is transmitted through institutional quality and it has no direct
impact on growth. Furthermore, the coefficient on institution was found to be positive
and statistically significant at the 1% level. Thus, the study highlighted the complemen-
tary relationship between FDI and institutional quality, whereby the impact of FDI on
growth actually depends on the quality of institutions in the host countries. Nguyen, Su,
and Nguyen (2018) studied the impact of institutional quality on economic growth for
29 emerging economies using the System GMM estimators. The study found that the
coefficient of the interaction between institutions and FDI was negative, while trade
openness and FDI have the expected positive impacts on economic growth. Further-
more, the interactions between institutional quality and trade openness also have signi-
ficant negative coefficients. Brahim and Rachdi (2014) studied the role which institutions
play as regards the relationship that exists between FDI and economic growth in the
MENA region. The major contribution of the study centered on the analysis of how in-
stitutional quality affects the FDI-economic growth nexus. The results show that the
effect of FDI on economic growth was largely dependent on development of institutions
in MENA countries such that only countries with good institutions can exploit the advan-
tages of FDI on growth.

Overall, we find that the role of institutions in the FDI-growth nexus in Nigeria has
largely remained unexamined. This study therefore contributes to the extant literature
by investigating whether institutions have been enhancing or impeding the FDI-growth
relationship in Nigeria.

353



Studia commercialia Bratislavensia Cislo/No.: 46 (4/2020); Rot./Vol.: 13

2 Methodology
2.1 Theoretical Framework

The new growth theory indicates that growth of labour supply and growth of labour
productivity are important factors in the economic growth process. Growth in labour
productivity generally emanates from growth in human capital (i.e. accumulation of skills
and knowledge), growth in investment (i.e. accumulation of physical capital), and tech-
nical progress (i.e. use of hew and better production techniques). Following Tumwebaze
and Ijjo (2015), we assume a Cobb-Douglas production function combining capital and
labour with constant returns to scale so that aggregate output can be expressed as
follows:

Y = AK9L® (1)

where: Y = real economic output measured as real per capita GDP, A = technical
progress, K = capital (measured in this study by gross fixed capital formation in constant
US$), and L = labour (measured by total adult population aged 15 — 64 years). The
annual real per capita GDP growth is obtained from equation (1) as:

y=a+ ak+ (1—a)l (2)

where: a, y, k and [ denote the growth rates of 4, Y, K and L, respectively. By
assuming non-diminishing returns to the accumulation of both human capital and
physical capital, the new growth theory is able to predict the long-term growth effects
of FDI. Indeed, the extant literature has identified FDI as an important driver of growth
in various economies.

2.2 Model Specification:

To model the growth effect of FDI in Nigeria, we extend the economic growth
function in (2) by including the FDI variable and other standard variables in growth
regressions that are specific to the Nigerian economy on the right hand side of the
equation. Thus, we include the following explanatory variables: foreign direct investment
inflow (FDI,), trade openness measured as (Exports + Imports)/GDP (% of GDP)
(TRADE,), nominal official exchange rate of local currency per U.S. dollar (EXCH,), and
institutional quality (INST,). Even though these selected regressors are specific to the
Nigerian economy, they are nonetheless consistent with some established studies in the
literature such as Mankiw et al. (1992), Alexiou et al. (2014), and Tumwebaze and Ijjo
(2015). The institutional quality variable used in this study is as defined in terms of
political rights and civil liberties, which reflects perceptions of freedom to participate in
the political process and rights to free expression, to organize or demonstrate, and to
freedom of religion, education, travel, and other individual rights. The institutional qua-
lity data was taken from Freedom House, which monitors political freedom across the
globe on an annual basis. The Freedom House institutional quality dummy variable takes
the value of 2 for the classification free, 1 for partly free, and 0 for not free. Studies like
Alexiou et al. (2014) and Ogbuabor et al. (2019) have used the Freedom House insti-
tutional quality data with great success. The period covered by this study is 1981 to
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2018, based on data availability for the variables in the study. The entire data for this
study is taken from the World Development Indicators published by the World Bank,
except for the institutional quality variable, which was taken from Freedom House.

For the econometric analysis, we express the model for this study in its implicit
form as follows:

PGDP, = f(PGDP,_,,K,,L,, FDI,,TRADE,, EXCH,, INST,) (3)

where: PGDP, is real per capita GDP growth; PGDP,_, is the one lag of real per
capita GDP growth; and t represents the time index. Furthermore, equation (3) is ex-
pressed as an ARDL model in its unrestricted ECM form as follows:

APGDP, = By + 1PGDP;_ + B,K; 1 + 3L + B4FDI;_; + BsTRADE,_,

p q q
+ BsEXCH,_; + B,INST,_; + Z A; APGDP,_; + Z a; AK,_; + Z YiL,_;
i=1 i=0 i=0
q q q
+ Z m; AFDI,_; + Z Y; ATRADE,_; + Z 8; AEXCH,_;
i=0 i=0 i=0

q
+ Z ¢; AINST,_; + &)

i=0

4

where: B, is the constant term; &, is the stochastic error term; and all the variables
are logged prior to estimation. In what follows, we provide some explanations on how
each variable in equation (4) is expected to influence real per capita GDP growth.

In line with economic theory, the parameters of labour, capital, FDI and trade are
expected to have positive signs since these variables are expected to engender growth,
though some studies have established that FDI may not enhance growth sometimes
(Iheonu, 2016). Some studies provide empirical support for expansionary effects of de-
valuations, but the contractionary effects have became more prominent in recent large
number of studies, though mixed results and insignificant effect have also been reported
by few studies (Razzaque et al., 2017). Thus, the parameter of exchange rate may be
positive or negative. Some recent empirical studies in the literature have provided evi-
dence suggesting a positive relationship between institutions that promote economic
freedom and economic performance (Iheonu et al., 2017; Wanjuu and Le Roux, 2017);
while other recent empirical studies have also documented that weak and poor insti-
tutional quality are growth retarding (Diop et al, 2010; Ajide and Raheem, 2016).
Hence, the coefficient of institutional quality is expected to be either positive or negative.
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3 Results

The descriptive statistics of the variables in this study are shown in Table 1. The
statistics indicate that all the variables show considerable levels of variation. All the va-
riables follow the normal distribution, except for capital and FDI. More importantly, the
variables do not show any case of outlier based on the mean, minimum and maximum
values.

Table 1: Descriptive statistics of the variables

CAPITAL EXCH FDI INST LABOR PGDP TRADE
Mean 56,500,000,000.00 88.54 1.76 0.84 66,796,959.00 1,758.61 32.26
Median 54,000,000,000.00 97.02 1.63 1.00 64,607,846.00 1,548.29 33.95
Maximum 105,000,000,000.00  306.08 5.79 2.00 105,000,000.00 2,563.90 53.28
Minimum 37,700,000,000.00 0.62 0.26 0.00 39,845,097.00 1,324.30 9.14
Std. Dev. 13,200,000,000.00 87.14 1.25 0.49 19,383,381.00 439.88 12.56
Skewness 1.49 080 1.32 (0.35) 0.33 0.66 (0.35)
Kurtosis 6.33 2.97 4.88 3.54 1.92 1.83 2.19
Jarque-Bera 31.74 408 16.64 1.25 2.53 4.89 1.83
Probability - 0.13 0.00 0.53 0.28 0.09 0.40
Observations 38 38 38 38 38 38 38

Source: Authors, with data from WDI and Freedom House.

Table 2 reports the unit root test results for all the variables based on the Augmen-
ted Dickey-Fuller (ADF) test procedure. The results indicate that the variables are ove-
rwhelmingly integrated of order one. Interestingly, none of the variables is integrated of
order two, which means that they have all satisfied the condition for inclusion in the
ARDL model. The results however suggest that the variables may be cointegrated. This
study therefore conducted ARDL bounds cointegration test, and the results are shown
in Table 3.

Table 2: ADF Unit Root Test Results

ADF Stat 5% critical ADF stat 5% critical Order
Variables at level values at 1st Diff values of Integration
pgdp -1.510514 -3.544284 -3.74212 -3.540328 | I(1)
capital -6.639963 -3.544284 | - - 1(0)
labor -0.707503 -3.562882 -3.82059 -3.562882 | 1(1)
fdi -2.304648 -3.536601 -10.9743 -3.540328 | I(1)
trade -1.984335 -3.536601 -7.26054 -3.540328 | 1(1)
exch -1.282763 -3.536601 -5.52571 -3.540328 | 1(1)
inst -4.002047 -3.536601 | - - 1(0)

Source: Author
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The results in Table 3 indicate that the value of the test statistic is greater than all
the upper bounds, even at the 1% level. This shows that the variables are cointegrated,
that is, they have a stable long-run relationship. This study therefore proceeded to in-
vestigate the long-run relationship between the variables. The results are shown in Table
4.

Table 3: ARDL Bounds Cointegration Test

Test statistic | Value K Level of Signi- | Critical Value Bounds
ficance 1(0) 1(1)
F-statistic 9.379184 7 10% 2.72 3.77
9.379184 7 5% 3.23 4.35
9.379184 7 1% 4.29 5.61

Source: Authors’ computation

Table 4: Long-run regression results, ARDL (1,1,0,1,0,0,0,0)

Dependent Variable = PGDP

Variable Coefficient Std. Error t-Statistic P-value
C 6.7969 1.9123 3.5543 ***0.0017
PGDP(-1) 0.9623 0.0599 16.0732 ***0.0000
CAPITAL(-1) -0.1834 0.0467 -3.9266 ***0.0007
LABOR 0.1270 0.1153 1.1012 0.2822
TRADE(-1) 0.0717 0.0200 3.5827 ***0.0016
INST -0.0782 0.0248 -3.1547 ***0.0044
FDI -0.0817 0.0175 -4.6752 ***0.0001
INST*FDI 0.0853 0.0193 4.4246 ***0.0002
EXCH 0.0195 0.0147 1.3277 0.1973
R-squared 0.9934

Adj. R-squared 0.9900

F-statistic 290.5642

Prob(F-stat) 0.0000

DW stat 2.2072

Source: Authors’ Computation from Eview. Note: *** denotes significant at 1% level

The results in Table 4 are quite interesting. We find that both FDI and institutional
quality impact negatively and significantly on economic growth in Nigeria. But when the
two regressors are interacted in the model, we find that institutional quality plays posi-
tive and significant role in enhancing the influence of FDI on economic growth in Nigeria.
This shows that institutional quality is important in explaining the role of FDI as a driver
of growth in Nigeria. These findings are contrary Nguyen, Su, and Nguyen (2018), which
found that the interaction between institutions and FDI was negative among 29 emer-
ging economies. The results are however consistent with Tun, Azman-Saini and Law
(2014), which found that the impact of FDI on growth is transmitted through institutional

357



Studia commercialia Bratislavensia Cislo/No.: 46 (4/2020); Rot./Vol.: 13

quality, suggesting the existence of complementary relationship between FDI and insti-
tutional quality. The results of this study are also consistent with Brahim and Rachdi
(2014), which showed that the effect of FDI on economic growth was largely dependent
on development of institutions so that only countries with good institutions can exploit
the advantages of FDI on growth.

The results further show that trade is an important driver of growth in Nigeria,
while the roles of labour and exchange rate remained muted. This is consistent with the
trade-led growth hypothesis, which emphasized the role of trade in the economic growth
process. The impact of capital is negative, suggesting that more efforts are needed in
mobilizing capital for the real sectors of the economy. However, the immediate past level
of growth was found to be an important contributor to economic growth in Nigeria. Thus,
efforts should be intensified towards achieving sustainable economic growth in Nigeria.
The above results are consistent with the short-run estimates shown in Table 5. The
results show that the coefficient of interacting institutional quality and FDI is positive
and significant, even at the 1% level. This reaffirms the long-run results, which showed
that the positive impact of FDI on economic growth in Nigeria is transmitted through
developments in institutions.

The diagnostic checks on the results are reported in Table 6. These checks indicate
that the problems of autocorrelation and heteroskedasticity are absent from the model.
The checks also indicate that the residual is normally distributed as expected, while the
cumulative sum (CUSUM) test and cumulative sum (CUSUM) of squares test indicate
that the model is stable. Overall, we find that the model for this study meets the criteria
for policy formulation.

Table 5: ARDL-ECM result - ARDL (1,1,1,0,1,0,1,0,0,1)

Dependent Variable = D(PGDP)

Variable Coefficient Std. Error t-Statistic P-value
C 0.1626 0.0743 2.1894 **0.0400
D(PGDP(-1)) 0.9245 0.1534 6.0267 ***0.0000
D(CAPITAL) -0.1338 0.0368 -3.6404 ***0.0015
D(LABOR) -0.0462 3.4321 -0.0135 0.9894
D(TRADE) 0.0590 0.0146 4.0344 ***0.0006
D(INST) -0.0494 0.0143 -3.4602 ***0.0023
D(FDI) -0.0592 0.0137 -4.3263 ***0.0003
D(INST*FDI) 0.0564 0.0164 3.4480 ***0.0024
D(EXCH) -0.0042 0.0136 -0.3113 0.7586
ECM(-1) -1.1054 0.2511 -4.4026 ***0.0002
R-squared 0.8057

Adj. R-squared 0.6855

F-statistic 6.7003

Prob(F-stat) 0.0001

DW stat 1.5870

Source: Authors. Notes: *** and ** denote significance at 1% and 5% levels, respectively.
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Table 6: Diagnostic Checks on the Long-Run Results

Breusch-Godfrey Serial Correlation LM Test:

F-statistic 0.707821 Prob. F(2,21) 0.5041
Obs*R-squared 2.273550 Prob. Chi-Square(2) 0.3209

Heteroskedasticity Test: Breusch-Pagan-Godfrey

F-statistic 0.453352  Prob. F(12,23) 0.9219
Obs*R-squared 6.886311 Prob. Chi-Square(12) 0.8650
Scaled explained SS 2.375980 Prob. Chi-Square(12) 0.9986

Normality Test:
8

Series: Residuals
7 — Sample 1983 2018
Observations 36
6 -
Mean -1.16e-15
5 Median -0.005292
Maximum 0.040737
44 — Minimum -0.040730
Std. Dev. 0.019805
3 — Skewness 0.372799
Kurtosis 2.690579
2
Jarque-Bera  0.977484
14 m ‘ ‘ Probability 0.613398
04 T T T T T T T T T T
-0.04 -0.02 0.00 0.02 0.04
15
10 4
5 |
0
-5
-10 4
_15 T T T T T T T T T T T T T T T T T T T T T T
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1.4

1.2

02

-04 T T T T T T T T T T T T T T T T T T T T T T

Source: Authors

Conclusions and Policy Implications for a Post Covid-19 Nigeria

Following the dearth of studies on the role of institutions in the FDI-growth nexus
in Nigeria, and the attendant challenges posed by the Covid-19 pandemic, this study
investigated whether institutional quality enhances this relationship or otherwise. The
results show that the role of institutions in enhancing the FDI-growth relationship in
Nigeria is significant, both in the long-run and in the short-run. The results also show
that trade is an important driver of growth in Nigeria; however, the roles of labour and
exchange rate remained muted all through. An important policy implication of these
findings is the need for government to evolve strong institutions that can create the
enabling environment for investment, which will then drive growth in the economy. This
means that policymakers and governments across the country should lead the way in
entrenching sound institutional framework in terms respect for the rule of law, property
rights, civil liberties, transparency and accountability in governance. These will in turn
ensure that the domestic environment is devoid of corruption and lack of accountability
in governance. Thus, the drive for more FDI inflow into the Nigerian economy will largely
remain a pipe dream if the efforts of the government in this regard are not supported
by strong institutional framework. Another policy implication of this study comes from
the significant role of trade as a driver of growth in the economy. This means that
policymakers and governments should work towards export diversification in order to
take advantage of trade to grow the economy. Again, the negative roles of labour (in
the short-term) and capital (in both the short- and long-term) calls for increased inves-
tment in human capital development and in domestic resource mobilization. Further-
more, there is need to evolve policies that will continue to mitigate the adverse effect of
the Covid-19 pandemic since FDI inflows and growth figures have been globally affected
by the pandemic.
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Konatel’ spolocnosti s rucenim obmedzenym, vykonavajucej
cinnost’ samostatného financéného agenta (vybrané pravne
aspekty pouzitia informacii z pracovného e-mailu)
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Managing Director Of A Limited Liability Company, Performing The
Activity Of An Independent Financial Agent (Selected Legal Aspects
Of The Use Of Information From The Work E-mail)

Abstract

Neither the currently valid legal regulation nor the court’s decisions give an explicit
answer to obtaining information from the electronic mailbox after the termination of the
function of the manager of a limited liability company, which performs the activity of an
independent financial agent. The paper focuses on the analysis of court’s decisions,
from which the conditions for the use of the data in question can be derived by a logical
interpretation.
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Uvod

Spoloc¢nost’ s ru¢enim obmedzenym ako jedind z foriem kapitalovych spoloc¢nosti
nie je produktom prirodzeného vyvoja, ale vysledkom teoretickej konstrukcie, ktord vy-
tvorili nemecki pravni teoretici s ciefom vyplnit' medzeru medzi rydzo osobnou, verejnou
obchodnou spolocnost'ou a rydzo kapitalovou spolo¢nost'ou, ktorou je akciova spoloc-
nost’ (Veternikova et al.,2017). VyuZziva vyhody osobnej spolocnosti, ale sicasne zohl'ad-
fuje volanie praxe po obmedzenom ruceni spoloCnikov, ktoré je zname z akciového
prava (Stenglova et al., 2017). Zakladné charakteristické znaky spolocnosti s rucenim
obmedzenym su nasledujlce:

e spolocnost’ povinne vytvara zakladné imanie z vkladov jednotlivych spolocnikov,
pricom celkova hodnota vkladov musi suhlasit’ s hodnotou zakladného imania
spoloc¢nosti,

e zakladnou povinnost'ou spolocnikov nie je osobna Ucast’ na podnikani spoloc-
nosti, ale povinnost’ vniest’ urcity kapital (vklad),

o vklad sa stdva majetkom spolocnosti a spolocnik nie je opravneny Ziadat' vra-
tanie vkladu a disponovat’ nim,

1 JUDr. Andrea Slezakova, LL.M., PhD., Ekonomickd univerzita v Bratislave, Obchodnad fakulta, Katedra
obchodného prava, Dolnozemska cesta 1, 852 35 Bratislava, andrea.slezakova@euba.sk
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e pohladavky veritelov spoloc¢nosti sa m6zu uspokojovat’ len z majetku spoloc-
nosti,

e spolocnici ruCia za zavazky spolocnosti len v obmedzenom rozsahu, ato do
vysky nesplateného vkladu zapisaného v obchodnom registri,

¢ spolocnost’ s ru¢enim obmedzenym moze zalozit' fyzicka alebo pravnicka osoba,
pricom zalozenie jednoosobovych obchodnych spolocnosti predpoklada spinenie
zakonom stanovenych poziadaviek (Patakyova et al., 2010).

Predmet cCinnosti spolo¢nosti s ru¢enim obmedzenym je definovany v spolocenskej
zmluve a zapisuje sa do obchodného registra. Ide o spolo¢nikmi dosiahnuty konsenzus
(Bork, Schéfer et al., 2012). K vykonu podnikatel'skej ¢innosti musi spolo¢nost’ s rucenim
obmedzenym disponovat’ zodpovedajlucim podnikatel'skym opravnenim (Filip, Fyrbach,
2016). Predmetnému opravneniu zodpoveda povolenie na vykonavanie ¢innosti samo-
statného finan¢ného agenta, ktoré udel'uje v konani vo veciach dohl'adu Narodna banka
Slovenska. Vzhl'adom na moznost’ samostatného finanéného agenta uskutocriovat’ svoje
podnikanie aj prostrednictvom podriadenych financnych agentov a na zakonodarcom
ulozend povinnost’ vynalozit’ vSetko Usilie, ktoré mozno od neho pozadovat, na to, aby
nedochadzalo k porusovaniu povinnosti podla zakona ¢. 186/2009 Z. z. o finanénom
sprostredkovani a finanénom poradenstve a o zmene a doplneni niektorych zakonov
v zneni neskorsich predpisov, osobitnych predpisov alebo inych vSeobecne zavéznych
pravnych predpisov, ktoré sa vztahuju na vykonavanie finan¢ného sprostredkovania
podriadenym finanénym agentom, s ktorym ma zmluvny vztah, sa javi ako opodstat-
nené, aby jeho pripravenost’ na vykonavanie Cinnosti bola preverena (Slezakova et al.,
2020). Povolenie na vykonavanie cinnosti samostatného financného agenta predstavuje
individualny spravny akt; ide o rozhodnutie Narodnej banky Slovenska, ktoré je udel'o-
vané subjektu Ziadajucemu o tento druh povolenia splfiajicemu vSetky zakonom stano-
vené podmienky (Slezakova et al., 2020).

Z hl'adiska moznosti ponukanych zakonodarcom na podnikanie v oblasti financ-
ného sprostredkovania, predstavuje samostatny finan¢ny agent kl'i¢ovu kategdriu, pre
ktoru je priznacné vstupovanie do zmluvnych vztahov s finanénymi institiciami (Sleza-
kova et al., 2020). Prvkom cinnosti samostatného financného agenta je opravnenie po-
nukat’ vzajomne si konkurujlce finan¢né produkty, ergo ma potencial zaujat’ klienta Si-
rokou Skalou finanénych sluzieb, kedze ma moznost’ uzatvarania pisomnych zmlav s via-
cerymi finanCnymi institdciami pOsobiacimi v prisluSnom sektore v tom istom Case (Sle-
zakova et al., 2020). Na zaklade prislusného povolenia udeleného Narodnou bankou
Slovenska je opravnené vykonavat' ¢innost’ samostatného finanéného agenta fyzicka aj
pravnicka osoba. Ako vyplyva, z hore uvedeného, pozornost’ zameriavame na pravnickud
osobu, obchodn spolo¢nost’. A to spoloc¢nost’ s ru¢enim obmedzenym.

Konatel alebo konatelia predstavuji Statutarny organ spolocnosti s ru¢enim obme-
dzenym (Pokorna et al., 2014). Konaju v mene spolocnosti navonok, do ich posobnosti
patri aj podiel'anie sa na obchodnom vedeni spolo¢nosti, a to v otazkach, ktoré nie su
Obchodnym zakonnikom alebo spolocenskou zmluvou zverené valnému zhromazdeniu
(Kubicek et al., 2018). Obmedzit’ konatel'ské opravnenia méze len spolocenska zmluva
alebo valné zhromazdenie , takéto obmedzenie m6ze mat’ pravne dosledky len dovnutra
spolocnosti, voci tretim osobam je nelGcinné (Kubicek et al., 2018). Konatelia st povinni
vykonavat’ svoju pdsobnost’ s odbornou starostlivost'ou a v stlade so zaujmami spoloc-
nosti a vSetkych jej spolocnikov, predmetnd povinnost’ zahffia najma povinnost’ zaob-
starat’ si a pri rozhodovani zohl'adnit’ vSetky dostupné informacie tykajlice sa predmetu
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rozhodnutia, zachovavat’ mi¢anlivost’ o dovernych informaciach a skutocnostiach, neup-
rednostrovat’ pri vykone svojej posobnosti svoje zaujmy, zaujmy len niektorych spoloc-
nikov alebo zaujmy tretich os6b pre zaujmami spolocnosti (Kubicek et al., 2018).

Konatel'ovi (resp. konatel'om) prinalezi kl'i¢ova Uloha, vzhl'adom na skutoCnost, ze
prejavuju volu spoloCnosti s ru¢enim obmedzenym navonok. Réznorodost’ dejov odo-
hravajlcich sa v praxi so sebou prinasa situacie, v ktorych dochadza k odvolaniu kona-
tel'a. Nasledne v pripade sporu vznika otazka, ¢i mozno pouzit’ informacie z pracovného
emailu konatel'a, resp. byvalého konatela.

1 Metodika prace

Individualny pravny akt predstavuje vysledok procesu aplikacie prava, rozhodujlci
o pravach a povinnostiach, resp. o ich autoritativnom potvrdeni (Gerloch, 2013). Na poz-
navanie judikatlry bola pouzita analyza, umoziujlca zistenie obsahu prislusnych sud-
nych rozhodnuti, ktoré boli rozloZené na jednotlivé prvky. Nasledne boli relevantné Casti
syntézou zlozené do celku.

2 Vysledky a diskusia

V sUcasnosti platna a Gc¢inna regulacia, ani judikatira slovenskych sudov nedava
priamu a Uplnu odpoved’ na pouzivanie emailu byvalého Statutarneho organu obchodnou
spolo¢nost’ou (spolocnost'ou s ruc¢enim obmedzenym). Je potrebné vychadzat' z tenden-
cie slovenskych sudov, ale aj Eurdpskeho sudu pre fudské prava, v maximalnej moznej
miere zachovat’ sukromie osoby zamestnanej alebo vykonavajlcej funkciu v obchodnej
spoloc¢nosti. Aj pre kontrolu alebo pripadné monitorovanie emailov je v zasade potrebné
dotknutl osobu vopred upozornit/, Ze jej pracovné emailové spravy budu kontrolované
alebo monitorované, ¢o vSak neznamena, Ze obchodna spolo¢nost, pripadne zamestna-
vatel' m6ze nahliadat’ a pouzivat’ akékol'vek sikromné emaily z pracovnej emailovej ad-
resy konatela, pripadne zamestnanca. Okrem toho je potrebné brat’ na zretel’ osobitosti
kazdého pripadu pri nahliadani do pracovnej emailovej adresy.

2.1 Spolocnik v spolocnosti s rucenim obmedzenym a pravo na informacie

Pre vzt'ah konatel'a a spolocnosti s ru¢enim obmedzenym je potrebné prihliadat’ na
§ 122 ods. 2 zakona €. 513/1991 Zb. Obchodny zakonnik v zneni neskorsich predpisov
(d'alej len ,,Obchodny zakonnik"), § 138 ods. 1 pism. b) Obchodného zakonnika, § 138
ods. 2 Obchodného zakonnika, ako aj na Uznesenie NajvysSieho sidu SR sp.zn.
30bdo/21/2019 zo diia 29.5.20192 ana Uznesenie Najvyssieho sudu CR sp.zn.
29Cdo/3704/2009 zo dna 27.11.2014.3

2 Dostupné na www.epi.sk [cit. 2020-10-23].
3 Dostupné na www.epi.sk [cit. 2020-10-23].
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Podl'a § 122 ods. 2 Obchodného zakonnika: ,.Spolocnici maju najméa pravo pozado-
vat’ od konatel'ov informacie o zalezitostiach spolocnosti a nahliadat’ do dokladov spo-
lo€nosti."

Podl'a § 138 ods. 1 pism. b) Obchodného zakonnika: ,,Dozorna rada nahliada do obchod-
nych a dctovnych knih a inych dokladov spoloCnosti.”

Podl'a § 138 ods. 2 Obchodného zakonnika: ,Clenovia dozornej rady maju pravo
pozadovat’ od konatel'ov informacie a vysvetlenia o vSetkych zaleZitostiach spolo¢nosti
a nahliadat’ do obchodnych a Gctovnych knih a inych dokladov spolo¢nosti."

Najvyssi sud CR sp.zn. 29Cdo/3704/2009 vo svojom rozhodnuti zo dria 27.11.2014
uviedol, Ze pravo spoloc¢nika na poskytovanie informacii a spristupnenie dokladov nie je
Uplne neobmedzené, ale zahrfa iba tie doklady a informacie, ktoré st potrebné na to,
aby spolocnik ziskal rozumny prehl'ad o zalezZitostiach spolocnosti. Podla rozhodnutia ma
spoloc¢nik narok hlavne na informacie o rozsahu a zakladnej struktire majetku spoloc-
nosti, ako aj o vyznamnejSich zmluvach, tykajlcich sa nakladania s tymto majetkom.
Podl'a siidu je zakadzany vykon tohto prava Sikanujacim spdsobom, kedy by bola obme-
dzovana cinnost’ spolocnosti alebo by jej boli spdsobené neprimerané naklady. V pri-
pade, ak konatelia odmietaju poskytnut’ spolocnikovi pozadované informacie, moze sa
spolocnik domahat’ svojho prava stdnou cestou.

Sud sa zaoberal aj pravom na informacie ku skutocnostiam, ktoré tvoria obchodné
tajomstvo podla § 17 Obchodného zakonnika. Kedze § 122 ods. 2 Obchodného zakon-
nika vyslovne neobmedzil pravo spolo¢nika na pristup k dokumentom, ktoré podliehaju
obchodnému tajomstvu, maju spolocnici spoloc¢nosti s ru¢enim obmedzenym pravo aj
na takéto informacie a spristupnenie dokladov podliehajicich obchodnému tajomstvu
(tu je rozdiel oproti akciovej spolocnosti, kde akcionari takéto pravo nemaju). Na svoje
naklady moze spolocnik ziskat' aj kopie uvedenych dokumentov.

Najvyssi sud SR taktiez rozhodoval o pravach spolocnika na informacie a na nahlia-
danie do dokladov spolocnosti s ru¢enim obmedzenym. Podl'a Uznesenia NajvysSieho
sudu SR sp.zn. 30bdo/21/2019 zo dia 29.5.2019

I. V spoloCnosti s ru¢enim obmedzenym, ktora nema zriadend dozornu radu, ne-
prechadzaju pri vykone prava podla § 122 ods. 2 Obchodného zdkonnika na spolo¢nika
opravnenia, ktoré zakon zveruje dozornej rade ako kontrolnému organu spolo¢nosti podla
§ 138 ods. 1 Obchodného zakonnika alebo jej jednotlivym ¢lenom podla § 138 ods. 2
Obchodného zakonnika.

II. Sucast'ou prava spolocnika na informéacie a na nahliadanie do dokladov spo-
loCnosti je aj jeho pravo pozadovat’ od spolocnosti, ak disponuje potrebnym technickym
vybavenim, aby mu umoznila vyhotovenie kopii jednotlivych dokladov spolocnosti za na-
hradu vzniknutych nakladov.

Je zrejmé, Ze Najvyssi sud SR rozliSuje prava na nahliadanie do dokladov vykona-
vané spolocnikom spolocnosti s ru¢enim obmedzenym a dalej prava na nahliadanie a
kontrolu vykonavani dozornou radou. Zatial' ¢o pravo dozornej rady na nahliadanie
a kontrolu dokumentov sud kvalitativne ani kvantitativne nezuzuje, spolo¢nikovi spoloc-
nosti s ruenim obmedzenym priznava iba obmedzené prava na ziskanie informacii
o spolocnosti a nahliadanie do dokladov spolocnosti.
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Z odovodnenia predmetného rozhodnutia NajvysSieho sudu SR je mozné poukazat’
na nasledovny nazor sudu:

Pravo spoloc¢nika na informacie o zalezitostiach spolocnosti a pravo spolo¢nika na
nahliadanie do dokladov spolocnosti tak predovsetkym sleduje, aby mal spoloc-
nik pri vyuzivani opravnenia podla § 122 ods. 1 Obchodného zakonnika k dispozicii
relevantné informacie o zalezitostiach spolocnosti (jej majetku a zavazkoch, ich
predpokladanom vyvoji, pripadne o budicom podnikatel'skom zamere spoloc-
nosti, na ktorej podnikani sa ako spolocnik zii¢astriuje svojim vkladom) a aby tieto
informacie mohol vyuzit' predovsetkym pri hlasovani na valnom zhromazdeni,
resp. pri hlasovani mimo valného zhromazdenia podla § 130 Obchodného zakon-
nika.*

Pravo spolo¢nika na informacie o zalezitostiach spolo¢nosti je spaté aj s jeho
opravnenim uplatfiovat’ v mene spolocnosti naroky (spolocnosti) voci konatel'om
na nahradu skody (pripadne iné naroky), resp. s jeho opravnenim uplatiovat’ v
mene spolo¢nosti naroky na splatenie vkladu proti spolocnikovi, ktory je v omes-
kani s jeho splatenim, pripadne naroky na vratanie plnenia vyplateného spolocni-
kovi v rozpore so zakonom.>

Aby mohol spolocnik uplatnit v mene spolo¢nosti naroky uvedené
v § 122 ods. 3 Obchodného zakonnika, je nevyhnutné, aby mal preukazané, Ci
zo strany konatela (konatel'ov) spolocnosti doslo k poruseniu povinnosti podla
§ 135a Obchodného zakonnika (pozn. konanie konatela s odbornou starostli-
vost'ou a v sUlade so zaujmami spoloCnosti a vSetkych jej spolocnikov). Na to je
nevyhnutné, aby sa spolo¢nik oboznamil s Gctovnymi dokladmi spolocnosti, pri-
padne s inymi dokumentmi spolocnosti, z ktorych je zrejmé, akym spdsobom
konatel nakladal s podstatnym majetkom spoloc¢nosti, napr. ¢i nedoslo k zjavne
nevyhodnému predaju majetku spolo¢nosti, i spoloCnost’ nenadobudla majetok
za neprimerane vysoku sumu, ¢i nedoSlo k neprimeranému zataZeniu majetku
spoloc¢nosti, alebo ¢i spolo¢nost’ neprebrala na seba neprimerané majetkové ri-
zika.b

Z § 122 Obchodného zakonnika vSak nemozno vyvodit’' pravo spoloc¢nika nahlia-
dat’ do vsSetkych dokladov spolocnosti. Toto pravo zakon zveruje ¢lenom na to
povolaného organu spolocnosti s ru¢enim obmedzenym - t. j. <lenom dozornej
rady — ktori st opravneni Ziadat’ od konatel'ov informacie a vysvetlenia o vSet-
kych zalezitostiach spolocnosti a nahliadat’ do vSetkych obchodnych a Gc¢tovnych
knih a inych dokladov spolocnosti (k tomu vid" aj § 138 ods. 2 Obchodného
zakonnika).”

Uvedené znamena, Ze do obsahu prav spolocnika vymedzenych v § 122 ods. 2
Obchodného zakonnika nepatri préavo dozadovat’ informacii (alebo spristupnenia
dokladov), ktoré sa tykaju bezného chodu spolocnosti. Pod beZznym chodom
spolocnosti treba rozumiet’ tak nielen obstaravanie bezného spotrebného mate-
ridlu, resp. bezné, kazdodenné ukony, ku ktorym dochadza v ramci cinnosti spo-
loCnosti, ale aj personalne zabezpecenie spolocnosti, aby mohla vobec vykonavat’

4 Dostupné na www.epi.sk [cit. 2020-10-23].

5> Dostupné na www.epi.sk [cit. 2020-10-23].
6 Dostupné na www.epi.sk [cit. 2020-10-23].
7 Dostupné na www.epi.sk [cit. 2020-10-23].
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¢innost’ (t. j. uzatvaranie pracovnych zmliv so zamestnancami spolocnosti, pri-
padne udelovanie splnomocneni splnomocnencom, na podklade ktorych su
opravneni konat’ v mene spolocnosti).?

e Zaroven vsak plati, Ze v rozsahu, v akom je spoloCnik opravneny nahliadat’ do
dokladov spoloc¢nosti, je spolo¢nost’ povinna umoznit’ nahliadnut’ mu do nich,
pripadne mu umoznit/, aby si z nich vyhotovil vypisy, odpisy pripadne ich képie.’

Ak sa ma nahliadanie do pracovnych emailov konatel'a spolocnosti s ru¢enim ob-
medzenym uskutocnit’ az po ukonceni funkcie konatela musia byt' nevyhnutné dané
vazne dovody. Ak napriklad konatel’ pri ukonceni funkcie nespolupracoval so spolocni-
kom, pripadne dozornou radou. Takuto situaciu je mozné povazovat’ za vazny dévod na
to, aby nahliadanie do pracovnych emailov byvalého konatela mohlo byt pri dodrzani
urcitych zasad dovolené. V pripade moznej Skody spdsobenej konatel'om obchodnej spo-
loCnosti je pre spolo¢nika alebo dozornu radu nevyhnutné ziskat' relevantné informacie.

Hoci sa nam nezda Uplne spravne obmedzenie spolocnika informovat’ sa iba na
niektoré, dolezité zalezitosti spolocnosti, ¢im je okruh moznosti spolocnika zdzeny, bude
zrejme z opatrnosti vhodnejsie, aby nahliadanie do dokladov, pripadne relevantnych pra-
covnych emailov byvalého konatela, pripadne urobenia skenov alebo kopii, realizoval
povereny Clen dozornej rady, ktory s tym mo6ze oboznamit’ nového konatel'a pripadne
ind zodpovednu osobu na ucely ochrany prav a zaujmov spoloc¢nosti, a to ¢i uz voci
byvalému konatel'ovi, ale aj vo vztahu k tretim subjektom, ak ide o doleZité informacie
pre chod obchodnej spolocnosti.

2.2 Pravo na sukromie

Pri ochrane sikromia konatel'a ako pouzivatel'a emailu méZzeme analogicky vycha-
dzat’ zo zakona ¢. 311/2001 Z. z. Zakonnik prace v zneni neskorsich predpisov (dalej len
»Zakonnik prace") a rozhodnutia Eurdpskeho sidu pre l'udské prava (dalej aj ako
LJESLPY).

ESLP v judikate 62617/00 Copland proti Velkej Britanii'® dospel k zaveru, Ze komu-
nikacia z pracovného emailu spada pod ochranu prava na stkromie zamestnanca. Kon-
Statoval, Ze pouzivanie internetu a e-mailovej komunikacie m6ze mat’ aj sikromny cha-
rakter. Ziskavanie Udajov o tejto komunikacii bez vedomia zamestnanca je zdsahom do
jeho sukromného Zivota, nakol'ko zamestnanec dévodne ocCakava, Ze kontrolovany ne-
bude, ked’Ze na to nebol vopred upozorneny.

Z hl'adiska eurépskym sudom deklarovaného prava na stkromie, ¢i uz zamestnanca
alebo funkcionara obchodnej spolocnosti bude vhodné, ak si spolo¢nost’ s ru¢enim ob-
medzenym spristupni iba tie pracovné maily, z ktorych oznaceného predmetu je zrejmé,
Ze ide o pracovny mail a zaroven to vyplyva a z oznacCenia adresata a odosielatela.

8 Dostupné na www.epi.sk [cit. 2020-10-23].
° Dostupné na www.epi.sk [cit. 2020-10-23].

10 Dostupné na http://ictjudikatura.law.muni.cz/wiki/62617/00_-
_Copland_proti_Velk%C3%A9_Brit%C3%A1nii [cit. 2020-11-09].
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Podl'a § 13 ods. 4 Zakonnika prace: ,Zamestnavatel' nesmie bez vaznych dévodov
spocivajucich v osobitnej povahe cinnosti zamestnavatel'a nardsat’ sikromie zamest-
nanca na pracovisku a v spolo¢nych priestoroch zamestnavatela tym, ze ho monitoruje,
vykonava zaznam telefonickych hovorov uskutocriovanych technickymi pracovnymi za-
riadeniami zamestnavatela a kontroluje elektronickl postu odoslant z pracovnej elek-
tronickej adresy a dorucenl na tuto adresu bez toho, aby ho na to vopred upozornil. Ak
zamestnavatel' zavadza kontrolny mechanizmus, je povinny prerokovat’ so zastupcami
zamestnancov rozsah kontroly, spOsob jej uskuto¢nenia, ako aj dobu jej trvania a infor-
movat’ zamestnancov o rozsahu kontroly, sposobe jej uskutocnenia, ako aj o dobe jej
trvania."

Z vysSie uvedeného vyplyva, Ze spolocnost’ s ru¢enim obmedzenym méZze do pra-
covnej emailovej komunikacie nahliadat, pripadne si z nej robit’ kdpie vtedy, ak uvedené
ma podlozené vaznymi dévodmi a zaroven ma opravneny dovod, ktory spociva o oso-
bitnej povahe cinnosti zamestnavatel'a. Zamestnavatel' zrejme nebude moct’ bez vaz-
neho dovodu uviest, Ze u zamestnanca hl'ada napriklad dolezitd informaciu k nominatnej
zmluve uzatvorenej podla Obchodného zakonnika, s ktorou tento zamestnanec nikdy
neprisiel do styku. Naopak u konatela m6ze obchodna spolocnost’ opravnene predpo-
kladat’, Ze v jeho pracovnej emailovej schranke sa nachadza mnoho informacii, o ktorych
moze a maju byt dozorna rada alebo spoloc¢nik informovani.

Ochranu pravnych zaujmov zamestnavatela pred pravom na sikromie zamest-
nanca prezentoval Najvyssi sid SR v rozsudku sp. zn. 3 Cdo 233/2015.! V tomto pri-
pade bol zamestnanec upozorneny vo forme vnitorného predpisu o zakaze pouZivania
pridelenej vypoctovej techniky na sukromnud Ucely. Pre takyto pripad sud skonstatoval
Ze zamestnavatel’ musi mat’ aj moznost’ kontroly tohto zakazu.

Najvyssi sidu SR skonstatoval, Ze je logické, ak zamestnavatel' v niektorom pripade
pristUpi k vykonaniu kontroly, tak dévodne vychadza z predpokladu, ze komunikacia z
pracovného e-mailu zamestnanca, s ktorou pride pri kontrole do styku, je pracovnej
povahy. Pokial’ pri vykonavani takejto kontroly zamestnavatel zisti, Ze ide o komunikaciu
zamestnanca sukromnej povahy, treba na pripadny ,zasah" do sUkromia zamestnanca
hl'adiet' ako na vedlajsi (sekundarny) poznatok z kontrolnej aktivity zamestnavatela.
Na to aby Najvyssi sid SR povazoval kontrolu emailovej komunikacie za legainu, je po-
trebné splinit’ dva zakladné predpoklady, a to:

c) zamestnavatelom vopred vyjadreny zakaz pouzivania pracovného emailu
na stikromné Ucely,
d) upozornenie o moznosti kontroly pracovnych emailov.

U konatela mozno analogicky vychadzat’ z hore uvedeného a konstatovat, ze pre
kontrolu pracovnych emailov mu musi byt’ jasne vopred vyjadreny zakaz pouzivania pra-
covného emailu na sikromné Ucely a zaroven musi byt upozorneny na moznosti kontroly
pracovnych emailov.

1 Dostupné na www.epi.sk [cit. 2020-10-23].
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Zaver

Pre zodpovedanie otazky, ¢i pouzit’ pracovné emaily konatel'a, ktory uz nevykonava
funkciu v spolocnosti s ru¢enim obmedzenym (realizujliicej financné sprostredkovanie
ako samostatny financny agent) v sidnom konani, pri zachovani jeho prava na sukro-
mie, je potrebné zvazit' nasledovné skutocnosti:

¢ spolocnost’ s ru¢enim obmedzenym by mala byt’ sposobild preukazat’ vazny do-
vod nahliadania do pracovnych emailov (mame za to, ze vazny dévod dany
najma tym, ak konatel’ bol z vaznych dovodov odvolany z funkcie),

e Ci do pracovnych emailov nahliadla opréavnena osoba, napr. povereny clen do-
zornej rady alebo novy konatel,

e (i bolo nahliadané iba do pracovnych emailov a nie stikromnych (to by sa malo
dat’ zistit’ z predmetu emailu a oznaCenia adresata, odosielatela),

e Ci bol konatel pri zaniku funkcie upozorneny na to, Zze spolo¢nost’ prevezme
vSetky pracovné doklady a informacie, vratane pracovnej emailovej komunikacie
z pracovnej emailovej adresy, konatel’ by mal mat’ moznost’ zobrat' si vSetky
svoje osobné veci vratane informacii sikromnej povahy, ktoré by mal mat’ moz-
nost’ si z pracovného emailu nahrat’ alebo vymazat',

e pouzitd emailova komunikacia sa musi tykat’ prav a povinnosti obchodnej spo-
locnosti, ¢innosti obchodnej spolocnosti, jej organov, zamestnancov,

¢ (i pouzitim obsahu pracovného emailu byvalého konatela nebude zasiahnuté
sucasne aj do jeho osobnostnych prav vzhl'adom na obsah emailu.
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Zmeny zakona o ochrane spotrebitel’a v savislosti s pandémiou
koronavirusu a d'alSie zmeny tykajice sa problematiky
spotrebitel'ského prava

Lenka Vacokova!l

Changes in the act on consumer protection related to the pandemic
of coronavirus and other changes regarding consumer law

Abstract

The paper focuses on the last changes in the Act No. 250/2007 Coll. on Consumer Pro-
tection and amendments to Act of the Slovak National Council No. 372/1990 Coll. on
Offences, as amended related to the spread of the pandemic COVID-19 and on the
legisiation of sale events according to Act No. 102/2014 Coll. on consumer protection in
relation to sales of goods or provision of services based on distance and off-premises
contracts and amending certain laws. The result of the examined research is the solution
of consumer law de lege ferenda, adopting the new consumer protection act.
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consumer protection act, not handling the complaint within the period of the 30 days,
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Uvod

_Dna 21. jula 2020 nadobudol ucinnost’ zakon ¢. 198/2020 Z.z., ktorym sa menia a
doplnaju niektoré zakony v suvislosti so zlepSovanim podnikatel'ského prostredia zasiah-
nutym opatreniami na zamedzenie Sirenia nebezpecnej nakazlivej l'udskej choroby CO-
VID-19 (d'alej novela). Tymto zakonom doslo aj k novelizacii zakona ¢. 250/2007 Z.z. o
ochrane spotrebitela a o zmene zakona SNR €. 372/1990 Zb. o priestupkoch v zneni
neskorsich predpisov (d‘alej zakon o ochrane spotrebitela). Uvedena novela zaviedla
viaceré zmeny, niektoré z nich pre predavajlcich aj spotrebitel'ov dost’ podstatné. V pri-
spevku sa zameriame najmd na zmeny tykajlce sa reklamacie, a to jednak reklamac-
ného poriadku, a reklamacnej doby. Zaroven sa pozastavime aj pri problematike nevy-
bavenia reklamacie predavajicim v zakonom stanovenej lehote, ako aj pri ostatnych
zmenach zakona o ochrane spotrebitela.

Prispevok sa zameriava aj na problematiku pravnej Upravy predajnych akcii, na
novelu, ktord predchadzala zavedeniu tejto pravnej Upravy este do povodného zakona
¢. 108/2000 Z. z. o ochrane spotrebitela pri podomovom predaiji a zasielkovom predaii

! JUDr. Lenka Vacokova, PhD, Ekonomickd univerzita, Obchodnd fakulta, Katedra obchodného prava,
Dolnozemska cesta 1, 852 35 Bratislava e-mail, lenka.vacokova@euba.sk
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v zneni neskorsich predpisov a ktorym sa dopitia zakon ¢&. 128/2002 Z. z. o $tatnej kon-
trole vnutorného trhu vo veciach ochrany spotrebitela a o zmene a doplneni niektorych
zakonov v zneni neskorsich predpisov, jej vychodiska, ako aj na aktualny pravny stav.

S vybranymi Ciastkovymi problematikami slovenského spotrebitel'ského prava au-
torka sucasne riesi aj otazku nielen potrebnej novelizacie zakona o ochrane spotrebitela,
ale najméa nevyhnutnej unifikacie spotrebitel'ského prava v Slovenskej republike, ktoré
povazuje za znacne roztrieStené vo viacerych samostatnych zakonoch, a tym padom pre
spotrebitel'ov nejasné, nejednoznacné, ¢i komplikované.

1 Metodika prace

Cielom predmetného prispevku je poukazat’ na nedavno uskutocnené, ako aj nie-
ktoré starSie zmeny zakona o ochrane spotrebitela. Ide o zmeny tykajlce sa podnika-
tel'ov slvisiace s opatreniami proti pandémii koronavirusu zavedené novelou, a to najma
o zmeny tykajlce sa reklamacnej lehoty a zavedenia tzv. druhej Sance pre podnikatel'ov
v pripade menej zavazného porusenia ustanoveni zakona o ochrane spotrebitela. Cias-
tkovym cielom tohto prispevku je aj zhodnotenie pravnej Upravy predajnych akcii na
Slovensku, ktora bola zavedena do zakona o ochrane spotrebitel'a poslaneckou novelou
este v roku 2013.

Na splnenie stanovenych cielov sme zvolili vedeck metddu analyzy pri skdmani
aktualnej pravnej Upravy Gc¢innej od 21. jula 2020, metédu komparacie, kde sme porov-
navali slovensku a Ceskl pravnu Upravu, najmd pokial’ ide o problematiku predajnych
akcii, ako aj otazku o otazku nevybavenia reklamacie v zakonom stanovenej lehote. Na
zhrnutie poznatkov sme vyuzili metdédu syntézy a dedukcie. Zarovern sme pri pisanim
prispevku realizovali dotaznikovy prieskum u Studentov posledného rocnika denného in-
Zinierskeho Studia Obchodnej fakulty Ekonomickej univerzity v Bratislave, ktory nam po-
slizil ako podporny prostriedok pri formulovani zaverov tohto ¢lanku. Jednotlivé Cias-
tkové ciele sme konzultovali aj s predsedom obcianskeho zdruZenia S.0.S spotrebitel'ov
Poprad Ing. Michalom Faberom.

2 Vysledky a diskusia

V zmysle poslednej novely zakona o ochrane spotrebitel'ov reagujlcej na zhorSenie
postavenia podnikatel'ov v sUvislosti v prijatymi opatreniami v boji proti koronavirusu
COVID-19 zostava povinnost'ou predavajlcich mat’ na predajni kalibrovanu kontrolnu
vahu iba v pripade, ze predavaju tovar ,na vahu", pripadne ak predavaju tzv. vazeny
tovar, ako aj tovar na kusy. To znamena, Ze predavajlci, ktori ponukaju iba tovar na
kusy, ktori si zakaznici vyberaju vizualne, uz nie si povinni mat’ k dispozicii kalibrovanu
kontrolnt vahu. (D6vodova sprava)

Dalou zmenou oproti predchadzajlicej pravnej Uprave je zrudenie povinnosti zve-
rejiovat’ reklamacny poriadok na vidite'nom mieste dostupnom spotrebitel'ovi. Uvedené
povinnosti vyplyvaju predavajucemu jednak z ustanovenia § 10a zakona o ochrane spo-
trebitela o predzmluvnej informacnej povinnosti, ako aj z ustanovenia § 18 odsek 1
zakona o ochrane spotrebitel'a o reklamaciach. (Dévodova sprava) V zmysle § 18 odseku
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14 zakona o ochrane spotrebitela: ,Povinnost’ mat’ reklamacny poriadok sa nevztahuje
na zariadenia spolocného stravovania." Zariadeniami spolo¢ného stravovania sa
v zmysle § 26 odsek 1 zakona ¢. 355/2007 Z.z. o ochrane, podpore a rozvoji verejného
zdravia a 0 zmene a doplneni niektorych zakonov v zneni neskorsich predpisov rozumeju
LZariadenia, ktoré poskytuju stravovacie sluzby spojené s vyrobou, pripravou a podava-
nim pokrmov alebo ndpojov na pracoviskach, v skolskych zariadeniach, skolach, zaria-
deniach socidlnych sluZieb, zariadeniach socidlnopravnej ochrany deti a socidlnej kura-
tely, zdravotnickych zariadeniach, v prevadzkach verejného stravovania, v stankoch s
rychlym obcerstvenim a v inych zariadeniach s ambulantnym predajom pokrmov a na-
pojov a na zotavovacich a inych hromadnych podujatiach.

Rovnako tak doslo k Uprave momentu, od ktorého plynie reklamacna lehota. Re-
klamacna lehota neplynie iba od momentu uplatnenia reklamacie spotrebitel'om, ale v
pripade, Ze je reklamacia uplatnena napr. emailovou komunikaciou a tovar bude v dis-
pozicii predavajlceho neskor, plynie az od momentu prevzatia vyrobku predavajicim,
Cize redlneho kontaktu predavajiceho s reklamovanym vyrobkom.

Ako uvadza Vargicova (2020) zaviedla sa aj tzv. druha Sanca pre podnikatel'ov za
menej zavazné porusenie povinnosti v zmysle ustanovenia § 24 odsek 6 zakona o
ochrane spotrebitela, podla ktorého méze organ dozoru, napr. Slovenska obchodna in-
Spekcia alebo Statna veterindrna a potravinova sprava Slovenskej republiky, ¢i Urad ve-
rejného zdravotnictva Slovenskej republiky atd’. pred ulozenim pokuty vyzvat’ povin-
ného, aby upustil od protipravneho konania a v urcenej lehote vykonal opatrenia na
napravu. V pripade uposlichnutia vyzvy organ dozoru nevyda rozhodnutie o uloZeni po-
kuty, naopak v pripade jej neuposlichnutia pokutu ulozi.

Sucastou vlddneho navrhu zékona, ktorym sa menia a dopifiaju niektoré zakony v
suvislosti so zlepsenim podnikatel'ského prostredia zasiahnutym opatreniami na zame-
dzenie Sirenia nebezpec¢nej nakazlivej l'udskej choroby COVID-19 bolo aj dopliiujuce pre-
chodné ustanovenie § 29d zakona o ochrane spotrebitela. V zmysle predmetného usta-
novenia reklamdcie uplatnené a nevybavené v Case do vyhlasenia mimoriadnej situacie
(na Uzemi Slovenskej republiky bola vyhlasena uznesenim vlady €. 111 z 11. marca 2020
z dovodu ochorenia COVID-19 spdsobenym koronavirusom SARS-CoV-2), teda do 12.
marca 2020 nemusia byt z dévodu okolnosti vybavené v lehote 30 dni odo dfa uplatne-
nia reklamacie, ale az v lehote do 30 dni odo dna skoncenia mimoriadnej situacie. (D6-
vodova sprava)

K tomuto uvadzame, Ze uznesenim vlady Slovenskej republiky ¢. 147/2020 bol uply-
nutim 13. juna 2020 ukonceny nudzovy stav na Uzemi Slovenskej republiky. Viada zaro-
ven konstatovala, Ze mimoriadny stav vyhlaseny na Slovensku od 12. marca 2020 aj po
ukonceni nidzového stavu trva. Predmetné ustanovenie vliadneho navrhu zakona nako-
niec do novely zakona o ochrane spotrebitela zapracované nebolo a povinnost’ preda-
vajlceho vybavit’ reklamaciu najneskor do 30 dni odo dna jej uplatnenia zostala tak
nezmenena. Zachovanie prava spotrebitela na vybavenie reklamacie v lehote stanovenej
zakonom o ochrane spotrebitela aj v Case pandémie koronavirusu povazujeme za
spravne rozhodnutie smerujlce k zachovaniu zakladnych prav spotrebitela.
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2.1 Nevybavenie reklamacie v lehote 30 dni odo diia uplatnenia reklamacie

V suvislosti s marnym uplynutim 30-dfiovej lehoty na vybavenie reklamacie zo
strany predavajlceho a z toho vyplyvajlicou moznost'ou spotrebitel'a odstupit’ od zmluvy
alebo pozadovat’ vymenu tovaru v zmysle § 18 odsek 4 in fine zakona o ochrane spo-
trebitela poukazujeme na rozhodnutie Najvyssieho sudu Slovenskej republiky z 11. ok-
tébra 2018, sp. zn. 3 Cdo/220/2017. Podl'a vyroku rozhodnutia: , Nevybavenie reklama-
cle v zakonnej 30 driovej lehote nezaklada spotrebitelovi bez dalsieho vznik prava na
odstupenie od zmluvy pod/a ustanovenia § 18 ods. 4 zakona ¢. 250/2007 Z, z. o ochrane
spotrebitela,; odstdpenie od zmluvy prichddza do uvahy len vtedy, ak namietand vada
skutocne existuje a je takej povahy, ktord umozriuje spotrebitelovi od zmluvy odstupit™
(Centik, 2018) V uvedenom pripade prvostupnovy sud (po vrateni veci odvolacim su-
dom), rovnako tak odvolaci, ako aj dovolaci sud spajal moznost’ spotrebitela odstupit’
od zmluvy v zmysle § 18 odsek 4 zakona o ochrane spotrebitela s preukdzanim zodpo-
vednosti za vady, a to konkrétne zodpovednosti za neodstranitelné vady v zmysle § 623
odsek 1 Obcianskeho zékonnika, z ktorych vyplyvaju rovnaké naroky ako z ustanovenia
§ 18 odsek 4 zakona o ochrane spotrebitela.

S rozhodnutim Najvyssieho sidu SR sa nestotoZiujeme, a to z viacerych dovodov.
Ako uvadza Centik (2018) pravna norma § 18 odsek 4 in fine zdkona o ochrane spotre-
bitela ma sankcny charakter, ¢o znameng, ze ,jej zmyslom je ,iba" sankcionovat’ pasivitu
predavajluceho v procese reklamacného konania. Hypotéza tejto pravnej normy vyzaduje
naplnenie iba jediného predpokladu, ktorym je oneskorené vybavenie reklamécie, resp.
nevybavenie reklamacie v zakonom stanovenej lehote na vybavenie reklamacie." Po-
dobne sa k uvedenému rozhodnutiu stavaju d'alsi autori, Alusikova, J. a Oslacky, M.
Argumentuju aj tym, Ze odvolaci, a rovnako tak dovolaci sud vychadzali pri posudeni
skutkového stavu jednak z dovodovej spravy k zakonu o ochrane spotrebitela, ktora
vykladala § 18 odsek 4 zakona o ochrane spotrebitela eSte v pévodnom zneni (,,.. Vyba-
venie reklamacie vsak nesmie trvat’ dihsie ako 30 dni. Po uplynuti tejto lehoty ma spo-
trebitel’ rovnaké prava, akoby islo o vadu, ktort nemoZno odstranit’") a jednak z Ceskej
pravnej Upravy § 19 odsek 4 zakona €. 364/1992 Sb. o ochrané spotiebitele v znéni
neskorsich predpisti (d'alej zakon €. 634/1992 Sb.), ktora sa ale k 1. 11. 2008 zmenila.
Sucasna Ceska pravna Uprava § 19 odsek 3 zakona €. 364/1992 Sb. povaZzuje nevyba-
venie reklamacie v lehote 30 dni za podstatné porusenie zmluvy, nasledkom ktorého je
v zmysle nového Ceského Obcianskeho zakonnika pravo spotrebitela odstupit’ od
zmluvy. (Alusikova, Oslacky, 2018)

2.2 Prieskum u studentov

V rdmci povinne volitelného predmetu Spotrebitel'ské pravo, ktory navstevuji Stu-
denti posledného ro¢nika denného inZinierskeho sttidia na Obchodnej fakulte Ekonomic-
kej univerzity v Bratislave a ktori uZz maju za sebou predmety ako Spotrebitel'ské spra-
vanie, i Spotrebitel'ska politika sme uskutocnili vlastny prieskum vo forme dotaznika. V
otazke €. 2 sme sa ich pytali na ustanovenie § 18 odsek 4 in fine zakona o ochrane
spotrebitela, teda ¢i povazuju odstupenie od zmluvy alebo vymenu vyrobku za novy
vyrobok za dostatocnl sankciu v pripade nevybavenia reklamacie predavajicim v zako-
nom stanovenej lehote. Odpoved’ u vSetkych dopytovanych studentov bola ano. Zauji-
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mavé ale je, Ze v diskusii k vySSie spominanému rozhodnutiu Najvyssieho sudu Sloven-
rozhodnutie schval'uje a iba malé percento Studentov si dovolilo s rozhodnutim Najvys-
Sieho sudu Slovenskej republiky nesuhlasit’.

2.3 Ochrana spotrebitel’a pri uzatvarani zmlav na dial'ku alebo mimo pre-
vadzkovych priestorov predavajiceho

Dal3im zakonom, ktorému venujeme pozornost’ je zakon ¢. 102/2014 Z.z. o ochrane
spotrebitel'a pri predaji tovaru alebo poskytovani sluzieb na zaklade zmluvy uzavretej na
dial’ku alebo zmluvy uzavretej mimo prevadzkovych priestorov predavajiceho a o zmene
a doplneni niektorych zakonov v zneni neskorsich predpisov (d'alej zékon ¢. 102/2014
Z.z.). Konkrétne problematike predajnych akcii, ktoré boli do pévodnej pravnej Upravy
zasielkového a podomového predaja zavedené zakonom €. 367/2013 Z.z., ktorym sa
meni a dopliia zakon C. 108/2000 Z. z. o ochrane spotrebitela pri podomovom predaji a
zasielkovom predaji v zneni neskorsich predpisov a ktorym sa doplfia zakon ¢. 128/2002
Z. z. o Statnej kontrole vnitorného trhu vo veciach ochrany spotrebitela a o zmene a
doplneni niektorych zakonov v zneni neskorsich predpisov (dalej zakon ¢. 108/2000).
Predmetna novela z poslaneckej dielne promptne reagovala na uvedenie dokumentar-
neho filmu Smejdi ¢eskej rezisérky a scenaristky Sylvie Dymakovej, pricom bola prijata
len niekol'ko mesiacov pred transpoziciou smernice Eurdpskeho parlamentu a Rady ¢.
2011/83/EU z 25. oktdbra 2011 o pravach spotrebitel'ov, ktorou sa meni a dopliia smer-
nica Rady 93/13/EHS a smernica Eurdpskeho parlamentu a Rady 1999/44/ES a ktorou
sa zruSuje smernica Rady 85/577/EHS a smernica Eurdpskeho parlamentu a Rady
97/7/ES a prijatim nového zakona ¢. 102/2004 Z.z. Uz v tom Case bola spominana
novela predmetom kritiky (Lazur, 2013), a to aj z dovodu rozporu s uvedenou smerni-
cou. Problematika predajnych akcii v upravenej podobe bola prevzata aj do nového
zakona €. 102/2004 Z.z.

V porovnani s aktuadlnou Ceskou pravnou Upravou tzv. organizovanych akcii v
zmysle ustanoveni § 20 — 20c zakona €. 634/1992 Sb., je slovenska pravna Uprava pre-
dajnych akcii podrobnejSia. Povinnost'ou organizatora alebo predajcu je vopred pisomne
oznamovat’ predajni akciu Ustrednému inSpektoratu Slovenskej obchodnej inSpekcie
(d'alej SOI), ako aj inSpektoratu SOI prislusnému podl'a miesta konania predajnej akcie
najneskor 20 dni pred uskutonenim predajnej akcie, zakon €. 634/1992 Sb. upravuje
rovnakd povinnost' predavajlceho v lehote najneskor 10 pracovnych dni pred uskutoc-
nenim organizovanej akcie. Pisomné ozndmenie musi v porovnani s ¢eskou pravnou
Upravou obsahovat’ aj presné oznacenie zmllv a urcenie vsetkych predavajlcich oprav-
nenych na uzavretie zmlav so spotrebitel'mi, a v pripade, Ze sicastou predajnej akcie je
aj doprava spotrebitelov na predajnu akcie a spat, tak aj miesto, datum, Cas a pod-
mienky dopravy v zmysle § 11 odsek 4 pism. a) zakona €. 102/2014 Z.z. Rovnaké nale-
Zitosti musi obsahovat’ aj pozvanka na predajnu akciu v zmysle odseku 6 predmetného
ustanovenia. Prilohou oznamenia st okrem pisomného vyhotovenia pozvanky, aj navrhy
zmldv, ktoré spotrebitelia budi méct’ na predajnej akcii uzavriet'.

Povinnostou Ustredného indpektoratu SOI je zverejnit’ na svojej webovej stranke
Uplne znenie pisomného vyhlasenia najneskor 5 dni pred konanim predajnej akcie v
zmysle § 11 odsek 5 zakona €. 102/2014 Z.z. Pisomné oznamenie organizatora alebo
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predavajlceho nezverejni, ak pisomné oznamenie nie je dorucené v rozsahu a s nalezi-
tostami podla odseku 4, alebo ak Statutarnym organom, ¢lenom Statutarneho organu
alebo spolocnikom organizatora alebo predavajiceho je nedéveryhodna osoba. ,,...Za
nedbveryhodnu osobu sa povaZuje osoba, ktord bola v case konania predajnej akcie,
pocas ktorej doslo k osobitne zavaznému poruseniu tohto zakona, za ktoré bolo preda-
vajicemu alebo organizatorovi predajnej akcie zrusené Zivnostenské opravnenie, statu-
tarnym organom, clenom Statutarneho organu alebo spolocnikom v spolocnosti, ktord
tuto predajnu akciu organizovala alebo na nej vystupovala ako predavajuci." (§ 11 odsek
5 druha veta zakona ¢. 102/2014 Z.z.)

Inkriminovanym ustanovenim, podla nasho nazoru, sticasnej pravnej Upravy pre-
dajnych akcii je ustanovenie § 11 odsek 8 zakona €. 102/2014 Z.z. podl'a ktorého, zmluva
uzatvorena na predajnej akcii, vratane zmluvy od nej zavislej, nevznikne, ak:

a) si organizator alebo predavajlci nesplni oznamovaciu povinnost’ voci Ustred-
nému inSpektoratu SOI, ako aj inSpektoratu SOI prislusnému podla miesta ko-
nania predajnej akcie v zadkonom stanovej lehote,

b) ak Ustredny inSpektorat SOI nezverejni na svojom webovom sidle Uplné znenie
pisomného ozndmenia z dévodu nedbéveryhodnosti Statutara, ¢lena Statutarneho
organu alebo spolocnika spolocnosti, ktora predajni akciu organizovala alebo
na nej vystupovala ako predavajlci, pricom spolocnosti bolo zrusené Zivnosten-
ské opravnenie z dévodu osobitne zavazného porusenia pravnych predpisov,

c) sa predajna akcia uskutocni, ale v rozpore s pisomnym oznamenim zaslanym
Ustrednému inSpektoratu SOI alebo

d) ak je na predajnej akcii prezentovany, pontkany a predavany tovar alebo po-
skytnuté sluzby, ktoré sice boli ozndmené, ale za cenu prevysSujlcu cenu v pi-
somnom oznameni.

Podl'a Lazura, J. je otazne, i spotrebitelia v pripade uzatvorenia kiipnej zmluvy na
predajnej akcii budd dodatocne zistovat', ¢i spotrebitel'ska zmluva vznikla alebo nie, a
rovnako je nepravdepodobné, Ze budu hromadne podavat’ zaloby o vydanie bezd6vod-
ného obohatenia v pripade absolitnej neplatnosti uzavretych zmldv. Sthlasime s auto-
rom, Ze ovela vhodnej$im nastrojom je institut odstupenia od zmluvy. Rovnako tak na-
vrhujeme predmetné ustanovenie predajnych akcii vymahat' prostriedkami verejného
prava napriklad sankcionovanim nedodrzania povinnosti organizatorov alebo predavaju-
cich zo strany SOI. (Lazur, 2013)

2.4 Realizovany prieskum a Zaverecné zhrnutie

UzZ spominany prieskum realizovany u Studentov sa tykal aj problematiky predaj-
nych akcii, novely zakona €. 108/2000 Z.z. upravujlcej predajné akcie a reagujlcej na
uvedenie dokumentarneho filmu Smejdi v kinach v Ceskej republike a v Slovenskej re-
publike. Vysledky prieskumu nas trochu prekvapili. Z celkového poctu 14 dopytovanych
Studentov sa s pojmom predajnd akcia v zmysle zakona ¢. 102/2014 Z.z. doteraz ne-
stretlo 43% Studentov, zvySok Studentov sa s tymto pojmom uZ stretol. Na otazku C. 4,
¢i poculi o filme Smejdi odpovedalo iba 5 Studentov ano, ostatni Studenti (64%) o filme
nepoculi. Na slvisiacu otazku €. 5, ¢i vedia o ¢om je tento film a aky mal dopad na
zmeny v nasej pravnej Uprave, odpovedali vSetci piati Studenti viac-menej spravne, ale
iba jeden z nich prepojil odvysielanie filmu a naslednu verejnu diskusiu k nemu s novelou
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zakona €. 108/2000 Z.z. Z uvedeného mozeme sekundarne vyvodit, Ze predmetna no-
vela zakona mala pozitivny vplyv na boj proti tzv. Smejdom. Ide najmé o povinnost’
ohlasit’ predajnu akciu najneskor 20 dni pred jej uskutocnenim, ako aj o nalezitosti pi-
somného oznamenia a jeho prilohy. V rovnakom duchu vyjadril svoj nazor aj predseda
spotrebitel'ského zdruzenia S.0.S. Poprad Michal Faber v rdmci nasej spolo¢nej komuni-
kacie. Podla jeho slov, tzv. predavajuci, ktori predavali a organizovali predajné akcie
takmer v povodnej podobe vymizli, pricom vel'ku rolu zohrala aj oznamovacia povinnost'.
Oznamovat’ organu dozoru, kedy, kde a v akom ponati ma byt’ predajna akcia organizo-
vana, bolo znac¢nou brzdou pre nekalé obchodné praktiky. (mailova komunikacia s Mi-
chalom Faberom zo dia 30. 10. 2020)

Po kontrole oznameni predajcov zverejnenych na webovej stranke SOI mo6zeme
konstatovat, ze jedinym predajcom vyuzivajucim predajné akcie v rokoch 2019 a 2020
bola spoloc¢nost’ ZEPTER SLOVAKIA, spol. s.r.0., pricom posledné opatrenia zo strany
SOI v suvislosti s porusenim zakona €. 102/2014 Z.z. boli uloZzené v juni roku 2015.
(SOL.sk, 2020)

Zaverecnymi otdazkami v ramci realizovaného prieskumu boli dve otazky venované
celkovému charakteru spotrebitel'ského prava na Slovensku. A teda, ¢i je pravna Uprava
spotrebitel'ského prava obsiahnuta vo viacerych pravnych predpisoch jasna, zrozumi-
tel'nd, da sa v nej orientovat’, a Ci je potrebné venovat’ sa otazkam ciastocného zjedno-
tenia pravnej Upravy spotrebitel'ského prava napr. do jedného pravneho predpisu. Na
zaklade odpovedi dopytovanych Studentov m6zeme konstatovat’, Ze pravnu Upravu spo-
trebitel'ského prava povazuje 50% Studentov za jasnU a zrozumitelnd, jeden Student
vyjadril skor negativne stanovisko a zvysni respondenti uvazovali nad moznostami jej
tocné zjednotenie pravnej Upravy do jedného pravneho predpisu, jeden z nich vidi v
zjednoteni nielen vyhody, ale aj nevyhody (neprehl'adnost’ v mnoZstve informacii).

Zaver

Suhlasime s nazormi Studentov, podla ktorych by problematike spotrebitel'ského
prava, ktora je pre vacsSinu z nich sice jasna a zrozumitel'na, ale pre osobitné skupiny
obyvatel'ov napr. pre seniorov, sa taka javit' nemusi, pomohla aspor Ciastocna unifikacia
pravnych predpisov. Suhlasne sa k potrebe zjednotenia a Upravy spotrebitel'ského prava,
ktoré povazuje za nezrozumitel'né a komplikované vyjadruje aj predseda S.0.S. Poprad
Michal Faber. Podl'a poslednych informacii Ministerstvo hospodarstva Slovenskej repub-
liky pripravuje navrh zakona o ochrane spotrebitela, ktory zjednoti problematiku zakona
o ochrane spotrebitela, zakona ¢. 102/2014 Z.z. (o ochrane spotrebitel'ov pri uzatvarani
zmlav na dialku alebo mimo prevadzkovych priestorov predavajliceho) a zakona C.
395/2015 Z.z. o alternativnom rieSeni spotrebitel'skych sporov v zneni neskorsich pred-
pisov, a to prioritne za UCelom transpozicie troch novych smernic EU. (Predbezna infor-
macia MH SR, 2020)

Posledna novela zakona o ochrane spotrebitel'a bola aj z dovodu opatreni uklada-
nych v slvislosti so Sirenim pandémie koronavirusu orientovana v prospech podnikate-
l'ov, a to najma pokial’ ide o Upravu plynutia reklamacnej doby, ako aj o moznost’ orga-
nov dozoru v pripade menej zavazného porusenia povinnosti v zmysle zakona o ochrane
spotrebitela umoznit’ podnikatel'om vykonat’ opatrenia na napravu v pripade upustenia

378



Studia commercialia Bratislavensia Cislo/No.: 46 (4/2020); Rot./Vol.: 13

od protipravneho konania, a to pred uloZzenim pokuty. Pevne verime, Ze pripravovany
zakon o ochrane spotrebitel'a z dielne Ministerstva hospodarstva Slovenskej republiky
prinesie nevyhnutnd, aspon ciastonu unifikaciu pravnej Upravy spotrebitel'ského prava,
ale aj jej zjednodusenie, a to v prospech slabsej strany spotrebitel'ského vztahu, spo-
trebitela.

Zoznam bibliografickych odkazov

Alusikova, J., Oslacky, M. (2018) MézZe trvat’ vybavenie reklamacie spotrebitel'a dlhsie
ako 30 dni? Dostupné 20. 11. 2018, na https://www.epravo.sk/top/clanky/mze-
trvat-vybavenie-reklamacie-spotrebitela-dlhsie-ako-30-dni-4291.html

Dovodova sprava k zakonu ¢ 198/2020 Z.z. ktorym sa menia a dopifiaju niektoré za-
kony v suvislosti so zlepSovanim podnikatel'ského prostredia zasiahnutym opatre-
niami na zamedzenie Sirenia nebezpecnej nakazlivej l'udskej choroby COVID-19.
Dostupné na https://www.epi.sk/dovodova-sprava/dovodova-sprava-k-zakonu-c-
198-2020-z-z.htm

Centik, T. (2018) K nasledkom nevéasného vybavenia spotrebitel'skej reklamacie. Do-
stupné 28. 11. 2018, na https://www.ulpianus.sk/judikatura-s-komentarom/k-na-
sledkom-nevcasneho-vybavenia-spotrebitelskej-reklamacie

Lazur, J. (2013) Rizika navrhu novely zakona o ochrane spotrebitela pri podomovom a
zasielkovom predaji. Dostupné 14. 9. 2013, na http://salvia2.gurkol.net/sal-
via.blok.nalepky.cgi?stitek=ochrana.spotrebite.a

Najpravo.sk. (2020) Ministerstvo pripravuje komplexny zakon o ochrane spotrebitela.
Dostupné 25. 2. 2020, na https://www.najpravo.sk/clanky/ministerstvo-pripra-
vuje-komplexny-zakon-o-ochrane-spotrebitela.html

Predbezna informacia k navrhu nového zakona o ochrane spotrebitela. www.slov-
lex.sk. Dostupné na: https://www.slov-lex.sk/legislativne-procesy/SK/P1/2020/32

SOI.sk. (2020) Predajné a prezentacné akcie oznamené SOI. Dostupné na:
https://www.soi.sk/sk/Predajne-a-prezentacne-akcie.soi

Vargicova, P. (2020) Zmeny v zakone o ochrane spotrebitela a v reklamaciach. Do-
stupné 21. 7. 2020, na https://www.podnikajte.sk/zakonne-povinnosti-podnika-
tela/zmeny-v-zakone-o-ochrane-spotrebitela-a-v-reklamaciach-od-21-7-2020

379



Studia commercialia Bratislavensia Cislo/No.: 46 (4/2020); Rot./Vol.: 13

Data Sources and Data Typology for Audience Research
in Performing Arts Institutions?

Marie Vitova Duskova?

Abstract

Data is a basic prerequisite for successful and effective audience research - for both
theoretical and practical marketing research. In this conceptual paper, we explore the
data generally used for research in terms of their sources and types. In addition to the
analysis of the available literature, we observe common processes performed by institu-
tions of performing arts. Subsequently, we describe the basic entities of the ecosystem
of data from the perspective of their origin and identify their sources. We represent the
entire data ecosystem with a model of data sources and data types. Then we present a
practical application of the model on a specific example of working with data and the
use of data for strategic analysis of the audience.
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classical music audience, classical music, audience data, customer lifetime value, mar-
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Introduction

The word “audience” is the spell of any performing artist and cultural institution.
But it is also the focus of an entire research industry. The audience also plays a critical
role in the field of arts marketing, in the vocabulary of which the audience equals the
customer.

According to Kotler and Scheff (1997), marketing is defined as a process by which
an organization relates creatively, productively, and profitably to the marketplace, with
the goal of creating and satisfying customers within the parameters of the organization's
objectives. The essence of this definition is the fact that it is based on the exchange
between customers (market) and organizations. However, the exchange will only take
place if the customer (target audience) performs an action. Then the goal of marketing
is to influence this audience behavior. Of course, these general principles can also be
applied in the field of arts marketing, where the attention paid to the audience is one of
the key topics.

The work with the audience is crucial for every cultural institution. During the 20th
century, various techniques for working with audiences were developed, however, with
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the rapid development of digital technologies and their massive spread in the 21st cen-
tury, it is necessary to think about new possibilities and a new approach to working with
audiences (Walmsley, 2019).

It is claimed, that since the 1980s, there has been a shift in artistic marketing from
product development to audience development, but despite this development little at-
tention has been paid to cultivating relationships with existing audiences to support the
long-term viability of performing arts organizations (Rentschler et al., 2002). The basic
prerequisite for cultivating relationships and working with the audiences from the mar-
keter's point of view is data - as much quality customer data as possible. Once we are
engaged in audience research and working with audiences, we primarily need informa-
tion about customer behavior in a relation to the product offered. According to Kotler
(2016), customer behavior studies are about how individuals, groups, and organizations
select, buy, use, and dispose of goods, services, ideas, or experiences to satisfy their
needs and wants. This brings us to a detailed research of the audience's shopping be-
havior and the factors that influence this behavior and decision-making. A customer's
buying behavior is influenced by cultural, social, and personal factors (Keller & Kotler,
2016). Information and data on these aspects can be obtained from a variety of sources
and, of course, also through audience marketing research. In practice, not only cultural
institutions are typically exposed to the problem of how to obtain quality customer data
without additional costs, especially costs for traditional research using questionnaires,
focus groups or other methods leading to the acquisition of primary data. Unfortunately,
it is often not possible to spend money on such research at all. The question therefore
remains whether quality results can be achieved in audience research without the need
to apply these costly traditional methods of marketing research and whether the data
already owned by cultural institutions cannot give even more accurate information about
the audience than the data obtained in the questionnaire survey, when it is always ne-
cessary to take into account a certain bias. To answer these questions, we must first
thoroughly examine the sources of data that are held by cultural institutions and that
are suitable for audience analysis. Based on this, we create a general theoretical model
of data sources and data types in a cultural institution, which will be widely applicable
for further research and practice.

1 Methodology

The common approach by conceptual work is to start from a focal theory by arguing
that a particular concept, theory, or research domain is internally incoherent or incom-
plete in some important respect and then introducing other theories to bridge the ob-
served gaps (Jaakkola, 2020). Our approach is based on the key finding that the avai-
lable literature lacks a theoretical framework regarding data needed for research in the
field of strategic analysis of audiences of performing arts institutions. The main output
of this paper is then a newly created conceptual model that demonstrates data sources
for audience research and audience management in performing arts institutions.

For the purposes of our research, we understand the conceptual model as a repre-
sentation of the structure of a section of reality. The conceptual model models reality
using objects and their properties at the logical level and the selection of entities and
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attributes for the description of objects. It is thus a graphically represented structure of
entities or classes and relationships between them (Kaluza & Kaluzova, 2012).

The model describes the relationships of the individual elements as originators of
data and information and identifies mutual interactions and relationships. We then iden-
tify specific types of data. When creating the model, we primarily drew on two theoretical
approaches: 1) the resource-based theory, which is a popular theoretical foundation in
marketing and provides important framework for explaining and predicting the basis of
a firm’s competitive advantage and performance (Kozlenkova et al. 2014), and 2) the
Methodology for Modeling and Analysis of Business Processes (MMABP) that is based on
hierarchical Abstraction. The principle of modeling assumes that the objective basis for
the implementation of business processes must be real facts that exist outside and in-
dependent of the organization (Svatos & Repa, 2016). The resulting model according to
this methodology should respect the basic goals, status and characteristics of the orga-
nization and further respect external influences, independent of the organization, which
may affect the organization in its activities. We took advantage of these two approaches
and adapted them to the needs and specifics of our research area. This resulted in the
following model creation process in several steps:

identification of model elements - individual entities
hierarchization of model elements

identification of interactions and relations between entities
identification of interactions in which data is generated
specification of data types - origin of data typology

vihwn=

Our arguments are based on assimilation and combination of evidence in the form
of previous concepts and theories (Hirscheim 2008), as well as on the data analysis of
two diverse performing arts institutions. These two institutions were selected as typical
representatives of certain types of performing arts institutions: a small non-profit orga-
nization based in a large art center that offers an alternative art program competing with
the program offerings of large central (public-supported) organizations and a regional
symphony orchestra as a typical main organizer of performing arts in the region.

2  Arts marketing and audience research literature review

In academic literature, issues related to the marketing of culture first appeared in
1967. In his still very popular book on marketing management, Kotler (1967) states that
cultural organizations such as libraries, museums, concert halls or universities create
cultural goods. Since then, cultural marketing has undergone great development and,
as in other industries, cultural marketing research has specialized in many topics.

In her two studies, Ruth Rentschler (1998, 2002) summarized the development of
the research in the field of arts marketing, resulting in academic publications and mar-
keting articles as follows in the chronological classification that includes the following
periods:

(1) The Foundation period (1975-1984), during which the character of museum and
performing arts marketing articles focused on educating audiences, raising the aware-
ness among organization staff of the benefits of studies on audiences and occasionally
the economic impact of the arts on the community; (2) the Professionalization period
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(1985-1994), during which changes forced the recognition of the applicability of marke-
ting to nonprofit arts organizations and marketing departments started to be added; and
(3) the Discovery period (1995-2000): In this era, a marketing orientation has begun to
be embedded in arts organizations.

Rentschler (1998) identified three major thematic categories: Marketing as Culture,
Marketing as Tactics, and Marketing as Strategy. In 2002 Rentschler analyzed 171 ar-
ticles published over a twenty-five-year period in seven journals which were selected as
they are considered representative of mainstream arts marketing research. Her analysis
also demonstrates that audience research is an important topic in all of these periods
and is undergoing continuous development. Marketing as Culture literature discussed
the ability of an organization to assess market attractiveness by analyzing customer
needs, Marketing as Strategy papers focused on positioning and defining how an orga-
nization is to compete in its chosen businesses, while using a customer-oriented appro-
ach (Rentschler, 2002).

Colbert & St-James (2014) evaluate the research in the field of arts marketing from
another point of view - on the one hand from the point of view of art consumption, on
the other hand from the point of view of the theory and practice of art marketing. They
identify cultural participation, cultural capital, arts consumption and consumer expe-
rience as key topics. In the part of their study dedicated to the theory and practice of
art marketing, they explore three central themes in the arts marketing research: an
emerging challenge to the traditional “supply-side marketing” assumption underlying
arts marketing, the role of consumers as co-creators of artistic experiences, and unique
aspects of arts marketing management — that is, branding of artistic products, pricing
of artistic products, cultivating customer loyalty, and incorporating unique funding sour-
ces such as fundraising and sponsorships. Colbert and St-James (2014) confirm a gra-
dual shift from a product centered approach to a customer centered approach in the
arts marketing literature.

2.1 The role of marketing research in cultural organizations

Keller and Kotler (2016) state that marketing research is all about generating in-
sights. Marketing insights then provide information about the market and consumer be-
havior, and also what this behavior means for the marketer and his organization. Gaining
marketing insights through marketing research is crucial for marketing success.

In the 1990s, the field of marketing research developed greatly as the demand for
information needed for effective marketing planning increased. In this decade, for the
first time, the Internet began to spread around the world, and new information techno-
logies became available even to smaller organizations. Marketing segmentation strate-
gies became more sophisticated and organizations needed more detailed information
about their target groups (Kotler & Scheff, 1997). The shopping behavior of the audience
has also changed - consumers have become more selective and demanding. It has be-
come increasingly difficult for sellers to predict the reaction of consumers to various
offers (Kotler & Scheff, 1997). With the development of the new information technolo-
gies, the way of communication has also changed and therefore marketing tools such
as advertising, public relations, product differentiation and its positioning needed to have
changed.
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Bernstein (2006) identifies three common barriers that prevent cultural organiza-
tions from conducting marketing research: first, marketing managers have limited
budgets, and assign higher priorities to other expenditures. Second, marketers are con-
strained because of their technical knowledge of the correct use of marketing research
and its technical aspects is typically limited. Third, marketers are often discouraged from
conducting research by the arts organization 's top-level managers who do not adequ-
ately understand the uses and value of marketing research. Bernstein (2006) also points
out that there is concern among some managers and artistic directors that audience
research will compromise the artistic mission and integrity of the organization. Never-
theless, marketing research plays a critical role in understanding customer attitudes and
behavior (Bernstein, 2006). Without data obtained through research, it is not possible
to make an objective decision on the suitability of the offered product, its price, method
of its presentation or sale. Nor is it possible to objectively assess the consumer's behavior
and the audience's reaction to the offered product (artistic performance).

2.2 Audience research methods and data

Previous research on the audience of performing arts in any consistent and cohe-
rent way has been hampered by the significant fragmentation that characterizes the
wider field of audience study (Walmsley, 2019). The breadth and diversity of the rese-
arched subject results in the obvious application of interdisciplinarity. Walmsley (2019)
argues that this can be perceived as a positive trend, however it can cause a methodo-
logical dispute between fields that are not very compatible with each other. Audience
research is plagued by countless methodological challenges, from positive audience bias
and memory problems, to poor understanding of methods by researchers and their own
bias of confirmation. Walmsley (2019) also points out that quantitative analyses of au-
diences tend to dominate and qualitative research is often dismissed as narrative and
anecdotal.

Here we name some selected studies to demonstrate what are the typical sources
of data for audience research and what methods of data collection can be found in
audience research articles. Using the information contained in the Survey of Structure,
Conscience and Biography of Class, Prieto-Rodriguez & Fernandez-Blanco (2000) esti-
mate a bivariate probit model to characterise the audience for each kind of music, they
quantify the influence exerted by various socioeconomic features on the demand for
these goods and they describe the average profile of consumers of Spain. Hand (2011)
focuses on three established empirical ‘laws’ of consumer behaviour: repertoire buying,
double jeopardy and duplication of purchase. All three of these patterns emerge from a
national survey of arts participation in the UK. For the analysis of patterns of music
consumption in Flanders, Roose and Vander Stichele (2010) used data from the survey
Cultural Participation in Flanders 2003-2004, a large-scale survey of a representative
sample of the Flemish population ages 14-85. Favaro and Frateschi (2007) verify whet-
her musical tastes in Italy are diversified, with the presence of a group of ‘cultural omni-
vores’. They employ micro data from the Italian Survey on Households, Citizens and
Leisure (ISTAT, Indagine Multiscopo sulle Famiglie. I cittadini e il tempo libero) for the
year 2000.
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Tong et al. (2016) focus on classical music concert attendance and older adults.
Data for their research were collected in the collaboration with several organizations
including both large symphony and philharmonic orchestras and smaller chamber and
youth orchestras, which distributed a link to a copy of the questionnaire through their
customer databases. Survey data were collected from patrons at the Cheltenham Inter-
national Jazz Festival in order to establish the demographic profile of the jazz audience
and distinguish between two broad categories of jazz fan (modern and hybrid) (Oakes,
2010). The data collected by surveying 1,170 respondents attending the opera house
in an East German city were used in the study focused on modes of cultural consum-
ption in the opera audience (Réssel, J. (2011). As we can see, secondary data obtained
from nationwide comprehensive surveys and through targeted data collection in a spe-
cific target group are often used for audience research. Such data are then typically
analyzed using quantitative research methods.

Crawford et al. (2014) interrogate the potentials of social media engagement for
audience development work through participatory media and networked publics. This
study is based on a mixed-methods approach involving a primary sample group of 18—
25-year-old university students. The key method of data was post-concert focus groups.
Wilson et al. (2014) engaged in an ethnographic qualitative research approach in the
study, in which the researchers were engaging in gaining a greater understanding of
classical music audience culture and how this may be impacting participants that are of
a “"marginalized” or nontraditional classical music audience group. Focus groups are a
popular method of data collection employed in the majority of existing qualitative studies
on classical music audiences, including Kolb (2000), O’Sullivan (2009) and Dobson
(2010).

There are also studies that use a combination of qualitative and quantitative ap-
proaches. In the case study of the Music in the Round (chamber music festival), Pitts
and Spencer (2008) used data from questionnaire survey of audience members and
interviews data. Crawford at al. (2014) presented the research project focusing on the
audience of the London Symphony Orchestra and their introduction of a hew mobile
telephone (‘app’) ticketing system. A mixed-method approach was employed, utilizing
focus groups and questionnaires with over 80 participants, to research a sample group
of university students.

As we can see above, data from both primary and secondary sources are typically
used for audience research, but they are external sources. To the best of our knowledge,
there are no studies that describe a theoretical framework of data sources for audience
research. Kotler and Scheff (1997), Bernstein (2006) or Colbert (2007) generally des-
cribe data sources for marketing research in a cultural institution, and especially in con-
nection with the need for low financial demands of research they mention internal data
sources. However, none of the authors discuss these data sources and the potential of
their use for further research in more detail.

3 Results and Discussion

In addition to the analysis of the available literature, the creation of the model was
based on the observation of common processes performed by institutions of performing
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arts. Subsequently, we were able to describe the ecosystem of data, identify their sour-
ces, and represent the entire ecosystem using a model of data sources and data types.
Then we present a practical application of the model on a specific example of working
with data and the use of data for strategic analysis of the audience.

3.1 Origin of the audience data

Colbert (2007) uses the traditional marketing model (Fig. 1) that illustrates how a
company strives to meet existing customer demand (shown as a market, in figure).
Using data provided by the company's marketing information system, the company eva-
luates existing need, given current resources and the corporate mission. Subsequently,
the company will use the elements of the marketing mix to achieve the desired effect
for potential customers. It is a simple, constantly recurring cycle that begins and ends
in the market.

Fig. 1 The Traditional Marketing Model

INFORMATION SYSTEM

COMPANY MARKET

Source: Adjusted according to Colbert (2007)

However, Colbert (2007) further specifies that this model may not always accura-
tely reflect the situation of cultural institutions, whose starting point is often not the
market but the product. According to Colbert (2007), this product-centered approach is
more appropriate for the field of arts than the customer-centered approach, because
the business objective of cultural institutions (especially in the field of high art) is very
often not only the financial gain. The mission of these organizations is mainly educatio-
nal, cultivating, integrating and is in the interest of the whole society, so these organiza-
tions are non-profit and often subsidized by the state. Then the whole process can be
described as follows: company - information system - market - information system -
marketing mix - market. The initial impulse is given by the company, which through its
information system presents its product to the customer (market). The subsequent pro-
cess takes place according to Figure 1. - The customer responds through the information
system and the company then uses the elements of the marketing mix to achieve its
goal, i.e., the application of the product on the market. The starting point is therefore
the company (in our case, the performing arts institution) and its product (the artistic
performance) and the end point is the market.
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According to Colbert (2007), the marketing information system is a fundamental
part of the marketing process, since it provides the information needed to make enlig-
htened decisions. The marketing information system consists of three types of data:
internal, secondary and primary. Primary data are typically newly collected for a specific
purpose, using various marketing research techniques. Secondary data is information
that already exists somewhere, often collected by someone else for another purpose.
Nevertheless, they can often be used for audience research. Internal data are usually
derived from six sources (Colbert, 2007): the accounting system, sales reports, the client
list, a Web site “hits” report, company stuff and previous studies. These reported internal
data sources are very diverse, however Colbert does not go into further detail. Keller &
Kotler (2016) cite also three sources of data on which the marketing information system
relies on: internal company records, marketing intelligence activities, and marketing re-
search.

The works of other authors are empirical studies that work with data from various
sources, whether secondary or primary, but do not place the data itself in context in
terms of interrelationships and interactions.

Fig. 2 Model of Data Sources of Performing Arts in Terms of Data Origin

performing art organization
(non-transactional and
transactional data)

/ W

programming of artistic performance customer
(non-transactional data) (transactional and

non-transactional data)

r-r—-—-—--—--""-""-""-"="="="="="="=""=""=""="="""="="="""=""=""—"7/17

external environment
(non-transactional data)

Source: author

The first step in creating our model was to identify the individual elements. These
individual elements were identified in terms of the possible emergence of some specific
data that may have useful value in audience analysis. Then, the basic elements of the
model are, of course, the audience itself and the artistic organization. Another key ele-
ment is the offered artistic performance (i.e., the product) and its individual components
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- work creator, work of art and performer. All these parts of the art program are impor-
tant in terms of the origin of the data and play an important role in the individual deci-
sion-making of the customer. The last basic element of the model is the external envi-
ronment.

After identifying the components of the model, it was necessary to represent the
individual elements in a structure that corresponds to their mutual position in practice.
The artistic organization, the audience and the artistic performance in the model figure
as separate entities, while the artistic performance is further structured into its three
basic components. The external environment provides a framework for all of these en-
tities.

In the next step, we identified the interactions between the individual elements of
the model. These interactions are indicated by arrows. It is important to note that in
some cases the interaction takes place in both directions, but in some the action is only
one-way. For example, the creator and the work itself do not affect the audience directly,
but only indirectly through the performance by the artist.

The penultimate step in creating the model was the identification of those in-
teractions between the individual elements of the model, in which specific data are cre-
ated that can be used in the analysis and management of the audience. In the model,
these interactions are indicated by fully colored gray arrows. First of all, there is an
interaction between the audience and the artistic organization - the purchase of tickets.
When making a purchase, a customer decision is e.g., made on the basis of the infor-
mation available about the program, price and location. If the customer purchases a
ticket, data is generated on which program (creator, work or performer), when and at
what price the customer purchased the ticket. Another situation where data important
for the analysis and management of the audience is created, is the programming pro-
cess. An artistic institution typically creates its program offer based on its experience,
expertise and in accordance with its mission. Dramaturgs typically strive to create a
program that is valuable and attractive to the audience. In addition to the content of its
program, the organization also decides when, where and at what price the performance
will take place. In all these creative and decision-making processes, data is created.

The last step in creating our model of data sources is the classification of data
according to parameters that are significant or decisive for the analysis of the audience.
Looking at data sources in detail, we conclude that we can identify two basic (elementar)
types of data: transactional and non-transactional. Transactional data provides detailed
information about the customer's purchasing behavior, and we can monitor this behavior
at a specific time. So we can track how often the customer bought, how much money
he spent and when he last bought. In addition to transactional data, however, the artistic
institution also has a large amount of non-transactional data at its disposal - that is, data
about the program and its composition. As an example, let's mention a classical music
concert: His program consists of specific compositions (work of art) from specific authors
(creator) and performed by specific performers (performer). In addition, the author and
composition represent a certain musical style (baroque, romanticism, contemporary mu-
sic, etc.). Also, the artist person generates non-transactional data such as the artist's
popularity rate. So we can see here a relatively large group of non-transactional data,
which, however, have a major impact on the audience's decision whether to attend the
concert or not. Another group of non-transactional data is related to the technical reali-
zation of an artistic performance. The capacity of the venue or the day of the week when
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the performance takes place can serve as an example. Not insignificant are also non-
transactional data coming from the external environment - even here come a number
of factors that affect the behavior of the audience: weather, geographical availability of
the concert venue, the possibility of parking, but also various legislative or hygienic
restrictions. All this data can then be used for audience analysis.

3.2 Application of the model of data sources

We applied our data sources model in the research of the audience of two contras-
ting institutions: a small non-profit organization and a regional symphony orchestra. As
we have identified transactional and non-transactional data types, we have applied
methods that are commonly used in customer analysis using these types of data or at
least some of them. Examples of such a method are customer lifetime value prediction
and RFM analysis. These proven traditional approaches are based on the use of
transactional data. However, in addition to transactional data, a cultural institution also
has a large amount of non-transactional data at its disposal, and therefore the question
arises as to whether current approaches using transaction data to analyze customers (in
our case audiences) can also be enriched with non-transactional data. The first answer
to this question is given by Potancok et al. (2020). These authors applied an approach
that utilizes recency, frequency and monetary (RFM), and combines this data with other
relevant non-transactional attributes about the audience behavior and about the
concerts. The implementation of the non-transactional data draws on the assumption
based on a long-term observation of customers’ behavior that specific properties of the
concerts might influence the decision of the audience member whether to attend a
concert in the future.

Conclusion and further research

Being able to identify customer wants and segment markets for increased perso-
nalization is a difficult task, but the growth of the Internet and availability of data allows
organizations to locate and target audiences more efficiently. The use of data has boo-
med with the wholesale adoption of computers and the Internet.

In our paper, we intended to outline the direction of the possible use of information
sources that are most accessible to cultural institutions - their own internal data sources.
Such data sources are typically readily available and do not incur additional costs.

First, we analyzed the available literature on audience analysis and we focused on
the data sources used for research, or how to collect these data. It is interesting for us
to find out that the studies do not use internal data of institutions, which are available
without the need for further collection through marketing research - whether in the case
of the application of qualitative or quantitative analyzes. We examined the data of two
different institutions and identified typical sources of internal data. Subsequently, we
generalized our findings into a widely applicable model of data sources and classified
the data into two basic types - transactional and non-transactional. The model monitors
data sources in terms of their origin - where and what data is generated.
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We used the resulting model to research the audience of two different institutions,
we applied standard methods using transaction data for CLV prediction. This raised fur-
ther questions and possible topics for further research - implementation of non-
transactional data into existing methods, development of new methods using data mi-
ning and machine learning approaches in customer data analysis - these technologies
are widely used in other domains (banking, telecommunications, online shopping), but
not yet in culture.

Other directions of future research could follow the process of data management
in cultural institutions, the removal of managerial barriers to research and the use of
this data for marketing practice.
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